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Executive Summary

Executive Summary
Overview
This report follows the Deliverable 4 Report which provided a Comparative Assessment
and Gap Analysis of the ZAMCOM Agreement and national law and policy. This report now
focuses on providing a Comparative Assessment of the ZAMCOM Agreement with the
applicable Regional and International Agreements and discussing these gaps with
reference to results of the comparative assessment of national law and policy.

Water law is evolving across the world. It is unusual for an area of law to be defined by a
particular resource. In the broader context of the subject matter of the law however, water is
unique in that it fulfils so many diverse and critical human needs, increasing the importance
of the role of law in water resource management. In some ways, water law is not dissimilar to
property law in that similar concepts of ownership apply. However, water is distinguishable in
that it is a moving resource, meaning that some of the traditional concepts of ownership are
not applicable. Although water laws differ greatly between countries, as seen in the national
level comparative assessment report (Deliverable 4), the notion of substantial public rights to
the resource is a common theme across most water allocation regimes around the world and
historically.
One of the key and most significant outcomes of the evolution of international water law is the
UN Convention on the Law of the Non-Navigational Uses of International Watercourses,
established in 1997 (the Convention). In southern Africa, the Convention was followed by the
SADC Revised Protocol for Shared Watercourses, established in 2000 (the Revised Protocol).
The Revised Protocol, with its central objective of promoting regional cooperation of water
resource management, paved the way for river basin level agreements, such as the Zambezi
Watercourse Commission (ZAMCOM) Agreement, established in 2004. ZAMCOM brings
together the eight riparian countries of Angola, Botswana, Malawi, Mozambique, Namibia,
Tanzania, Zambia and Zimbabwe. ZAMCOM is tasked with advising Member States on
cooperative management of the shared resource, for the benefit of the Basin as a whole.
As discussed in the Deliverable 4 Report, among other important provisions, the ZAMCOM
Agreement’s principle objective is “to promote the equitable and reasonable utilisation of the
Zambezi Watercourse as well as the efficient and sustainable development thereof”. This
objective is in line with pertinent provisions of the Revised Protocol, and the Convention. The
alignment of water laws and policies between riparian countries and within the region is
critical to achieving this objective, particularly given the evolving scope of work of ZAMCOM
and the extent of investments under development in the ZRB. A robust regulatory framework
is necessary for protecting the water resource and related investments in the Basin, and can
greatly contribute to mitigating any underlying risks. Energy security, increased agricultural
production, enhanced tourism and improved employment opportunities are among the cobenefits of the shared water resource that are currently important to the ZRB and to the
Southern African Development Community (SADC). Water security is a critical success factor
in securing these shared benefits for optimal and sustainable use by multiple riparian
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countries. Water security in the ZRB faces the triple threat of climate change, population
growth and rapid urbanization. Water security can be defined as “the reliable availability of an
acceptable quantity and quality of water for health, livelihoods and production, coupled with
an acceptable level of water-related risks" (Grey & Sadoff 2007).
With this in mind, this comparative assessment is contextualised by the two primary tenets of
international water law and the anchoring principles of the Convention. These, and other
principles of international water law, many of which were derived from customary law, are
examined in this report, highlighting key areas of alignment, as well as important gaps.
The Principle of Equitable and Reasonable Utilisation
The principle of equitable and reasonable utilisation (ERU) is the fundamental doctrine
guiding water-sharing for international watercourses. It entitles a watercourse state to an
equitable and reasonable share of the uses and benefits of the particular watercourse, and also
creates the reciprocal obligation not to deprive other states of their respective rights in this
regard. This principle is codified under Article 5(1) of the UN Convention (1997) and as such,
aims to reconcile conflicting interests across international borders, so as to “provide the
maximum benefit to each State from the uses of the waters with the minimum detriment to
each”. Specific terms applied in Article 5 are relevant: “sustainable use” refers to the need to
balance economic, social and environmental values in the use of natural resources and to take
into account the carrying capacity of international watercourses; and “optimum utilisation”
means the most economically feasible and, wherever possible, the most efficient use.
The Obligation not to cause Significant Harm
The scope of the obligation not to cause significant harm to other riparian countries is clarified
in Article 7 of the UN Convention. The related obligation requires that states take all
appropriate measures to ensure that, in utilising the shared watercourse, they avoid causing
significant harm to co-riparian states. This means that no riparian state can use the
watercourse in its sovereign territory in such a way as to cause significant harm to co-riparian
states or to their environment, for example through pollution of upstream waters. This is a
widely recognised principle in water law and is also integral to broader multilateral
environmental agreements. The obligation not to cause significant harm is derived from the
theory of limited territorial sovereignty (also widely recognised as a foundational principle of
international water law). The theory of limited territorial sovereignty in turn stipulates that all
riparian states have an equal right to the utilisation of a shared watercourse while also
respecting the sovereignty of other states to equal rights of use.
Importantly, the obligation “not to cause significant harm” is a due diligence obligation of
prevention, rather than an absolute prohibition on transboundary harm. This means that a
state’s compliance is determined by its conduct and preventative behaviour in avoiding harm,
rather than being solely dependent on the harm in question.

Key Results
The success of the law is measured in terms of how well it meets the needs of
society. This is even more true for water law, where its success can be evaluated by how well
water regimes are meeting the needs of their societies, contributing to increased water
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security. This underpins the assessment of water law equivalence and harmonisation in the
ZRB and between the ZRB, SADC, and international water agreements.
As is the case across SADC, ZRB Member States, and therefore ZAMCOM,
generally recognise that economic development is uneven across the region and
Basin, and note that all the riparian countries continue to face severe challenges of poverty,
inequality and unemployment. These institutions therefore recognise that fellow riparian
countries must be allowed to develop. This is not out of line with the tenets of international
water law, within the limitations posed by the central principles outlined above. Thus,
although accountability is expected, this is with a view to ensuring that risk mitigation
strategies are in place, if action in one country negatively affects others, rather than through
preventing development of other nations. This context is critical in considering the key
findings of this assessment. These main findings are outlined below in terms of the provisions
of the SADC Protocol and the principles of international water law.
The obligation not to cause significant harm is seldom explicit within the laws
and policies of ZRB states, as evident in the Deliverable 4 Report, although it is
present in the ZAMCOM Agreement, as well the SADC Revised Protocol and the UN
Convention. Despite the absence of this principle in law and policy it is frequently present in
bilateral agreements and by inference where specific reference is made to the Revised Protocol.
Notably, the Revised Protocol is explicit on the principle of the obligation to avoid significant
harm but it does not seek to codify these, and provides little guidance to Member States to
interpret what would be considered ‘significant’. Similarly, the ZAMCOM Agreement does not
codify or provide such guidance, and importantly the ZAMCOM Agreement phrases this
principle differently. Whilst the Revised Protocol and the UN Convention refer to
the principle of not causing significant harm, the ZAMCOM Agreement under
Article 12 refers to the ‘principle of prevention of harm’ without mention of the
the word ‘significant. This is problematic. As previously mentioned, states have a
recognised right to develop. It is also recognised that some level of harm when undertaking
development involving water resources is unavoidable. It would thus be necessary for this
provision to be interpreted in light of the SADC Protocol which gave rise to the ZAMCOM
Agreement. This is a nuanced legal issue, and it is important that this guidance for
interpretation is given wherever the consideration of the question of harm is required. This is
problematic in that the consideration of the question of harm emerges in many various places,
such as the notification of planned measures. The ZAMCOM Procedures for the Notification
of Planned Measures (NPs) complicate the situation further. At paragraph 18 it states that;
The scope of the study and evaluation of the data and information pertaining to the
lanned programme, project or activity, will be commensurate with its potential
consequences for effective realisation of the principles of the ZAMCOM Agreement
within the Zambezi Basin.
This would imply that the ‘principle of prevention of harm’ needs to be upheld. As mentioned
above, a degree of harm is unavoidable so this would appear to be an unattainable goal. The
NPs go on to state that when reviewing a notification;
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the review will address the risk(s) of significant harm to the Watercourse or to any
Member State, and any proposed measures to prevent, eliminate, mitigate, reduce or
control such harm, having regard to Article 14 of the ZAMCOM Agreement.
Article 14 referred to above, contains many provisions but at 14(4) specifically refers to
‘significant harm’. There is this a contradiction within the ZAMCOM Agreement itself, and
potentially between the ZAMCOM Agreement and the NPs. While NPs undertake to narrow
the focus to ‘significant harm’, this is open to interpretation of the principles in the ZAMCOM
Agreement. Whilst the interpretation is likely to be in favour of following ‘significant harm’ as
emerged from customary international law and codified in the UN Convention and the SADC
Revised Protocol, this requirement to interpret the ZAMCOM Agreement at each and every
consideration is unnecessarily complicated and burdensome. This issue should be resolved in
the Agreement over time and in clarifying the principle in ZAMCOM issued policy documents
in the short to medium term.
The Rules of Application of the principle of Equitable and Reasonable utilisation
have not yet been developed under Article 123(2) of the ZAMCOM Agreement,
and international law does not provide a solution to fall back on. Whilst the factors
that need to be taken into account in terms of ZAMCOM Agreement when determining
equitable and reasonable utilisation (Article 13(3)) are present in the same form in both the
UN Convention and the SADC Revised Protocol, neither of these international agreements
details the kind of specific Rules of Application envisaged by the ZAMCOM Agreement.
Without such Rules of Application, determining how exactly equitable and reasonable
utilisation should be determined is a near impossible task.
The is a strong link between equitable and reasonable use and the sustainable development
approach. This was the view taken by the International court of Justice in the Pulp Mills case
(Argentina v. Uruguay. This demonstrates that the evolving principles of international
law are moving away from viewing water resource management as purely a
function of watercourse management, to a wider developmental approach that
considers the basin as a whole. This approach is echoed in the ZAMCOM Agreement
under Article 12 which incorporates the ‘principle of sustainable development’, and specifically
under Article 13 where the relevant factors for determining equitable and reasonable use
include many basin-wide developmental considerations. These include social, economic and
environmental needs. This is an important consideration to bear in mind during the process
of developing further rules, procedures and strategies for the basin.
Gaps between the Agreements and best practice
The ZAMCOM Agreement, the SADC Revised Protocol, and the UN Convention are silent on
issues pertaining to coordination of water resource management activities between national
agencies internally, as well as the relationship between national agencies and river basin
organisations. In terms of emerging international best practice, managing
transboundary waters necessitates coordination between river basin
organisations, catchment management agencies and national management
authorities with clear differentiation of responsibilities, reporting lines and
appropriate legal frameworks. Our findings in this regard are detailed in the Deliverable
4 Report to this assignment.
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Although not fully in operation in shared river basins across the world, we are able to identify
aspects that are considered critical to effective transboundary water management, thanks to
the research conducted in support of this assignment. These critical aspects include
detailed data sharing rules and procedures as well as systems for information
sharing, notification procedures for planned works or measures, basin-wide
rules or guidelines for transboundary EIAs, and mechanisms for determining
equitable allocation across the Basin.
The duty to share information between riparian states is addressed similarly across the
ZAMCOM Agreement, the SADC Revised Protocol, and the UN Convention. All of these
agreements call for cooperation in this regard, and the employment of a standardised
methodology for collecting, processing and disseminating data and information.
ZAMCOM has recently adopted Notification Procedures for Planned Measures and has put in
place the Zambezi Water Information System (ZAMWIS) to collate and standardise data
collection and information across the ZRB. ZAMCOM have also developed the 2016 ZAMCOM
Rules and Procedures for Sharing of Data and Information Related to the Management and
Development of the Zambezi Watercourse (Data Sharing Rules). While this approach set out
in the Data Sharing Rules is in line with the Principle of the Right to Information, which
underpins Integrated Water Resource Management (IWRM), it is compromised by some
countries not being able to share quality data and information because monitoring stations
are either absent or in need of rehabilitation (ZAMCOM Data Sharing Rules, 2016). As a result,
the ZAMCOM Data Sharing Rules do not yet oblige countries to share key hydrological and
meteorological data.
This in turn compromises stakeholder dialogue. As outlined in the UN Convention, shared,
high-quality information is widely considered to be indispensable for robust stakeholder
dialogue between sectors and riparian countries. This is because water governance has more
to do with people than with water, and good water governance is about joint decision making.
Joint decision making relies on the availability of accurate data from all parties concerned.
The SADC Revised Protocol at Article 4, and the UN Convention at Article 12 both mention
that in terms of notifications concerning planned measures, the results of any EIA conducted
should be provided, but they do not oblige member states to undertake EIAs and do not require
that transboundary EIAs be undertaken. The ZAMCOM Agreement itself is silent on the issues
of EIAs. Although this is somewhat addressed under the ZAMCOM NPs, the NPs do not go so
far as to codify transboundary EIA requirements or oblige members to adhere to such
requirements.
There is a clear need for agreed basin-wide standards and guidelines for EIAs,
particularly for transboundary EIAs which are a critical for notification of planned
measures and a key component to being able to determine whether planned developments are
sustainable, and whether or not they are a reasonable and equitable utilisation of the
watercourse.
Benefit Sharing presents an opportunity to mitigate against harm and advance
cooperative utilisation of the resources of the basin beyond the water in the
watercourse, as recognised under the NPs. Whilst neither the ZAMCOM Agreement
nor the SADC Revised Protocol or UN Convention make explicit mention of the term Benefit
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Sharing, the concept is underpinned by the principles of co-operation, sustainable
development, and equitable and reasonable utilisation as contained in the Agreement. Benefit
Sharing is present in many bilateral agreements, even if the term is not expressly used. This is
the case for the Zambezi River Authority Agreement between Zambia and Zimbabwe where
the two countries agree to share water and the subsequent power generated through
hydropower stations between one another.
The strategic allocation of water resources within the basin is key to securing
water security in perpetuity. This is a notably difficult thing to do, especially in river
basins where the need for development is present across all riparian states leading to
competition for limited water resources. Understanding this context reveals the need for
riparian states to undertake trade-offs, best facilitated through a benefit sharing approach, in
order to allocate water resources in a way that is informed by the resources of the basin as a
whole, as opposed to viewing the watercourse in isolation. This basin wide developmental
approach has the ability to be truly transformative, and is a requirement for being able to reach
equitable allocation. Equitable allocation thus requires transparent sharing of
relevant information and data, and an understanding of national water
prioritise and development scenarios. One of the objectives of the SADC Revised
Protocol is the promotion of harmonisation of laws and policies to aid joined up planning,
development and allocation.
The gaps identified during the course of this research informs the next deliverable in this
assignment, namely the Draft Options for Harmonisation.
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Section A | Introduction
A1. Overview of this report
This report, Regional and International Comparative Assessment and Gap Analysis,
constitutes the fifth deliverable in accordance with the Deliverables schedule in the project
Terms of Reference, found on page 38 of the project Contract.
This report, like the preceding reports, is predicated on the six dimensions of water security
identified in the inception phase of this project. The dimensions, listed and defined below,
were informed by an assessment of the value of and risks to the Zambezi water resources as
outlined in the Final Inception Report (IR).
Water security has been defined as “the reliable availability of an acceptable quantity and
quality of water for health, livelihoods and production, coupled with an acceptable level of
water-related risks” (Grey & Sadoff, 2007). The IR identified a set of dimensions of water
security for the ZRB as outlined in Table 1 below.
Table 1: Dimensions of water security definitions

Dimension

Definition

Equitable Access to Water

The situation in which all riparian countries, and water
users within each country, have the opportunity to take
full advantage of the available water resources of the
Basin.

Planned Development

Any planned measure, programme, project or activity
that utilises or affects the shared watercourse in a way
that may adversely affect another riparian
country (adapted from ZAMCOM, 2017)

Benefit Sharing

The process whereby riparian countries cooperate in
optimising and equitably dividing the goods, products
and services connected directly or indirectly to the
watercourse, or arising from the use of its waters.
(adapted from SADC, 2010).

Dispute Resolution

One of several different processes used to resolve
disputes between Parties, including negotiation,
mediation, arbitration, collaborative law and litigation

Regional Integration

The process whereby two or more nation-states agree to
cooperate and work closely together to achieve peace,
stability and wealth.

Climate Change Planning

A set of political initiatives, legislation and
strategies intended to guide efforts for climate change
responses at various levels: international, regional,
national or local level (for example basin level).
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A good practice review (literature review) was conducted against each dimension of water
security to identify a set of indicators per dimension (Deliverable 3 to this project).
The deliverable 4 report provided in-depth analyses of water law equivalence and gaps across
the ZRB at two levels (sections 2.2 and 2.3 of the IR also refer):
i)

ii)

ZAMCOM Agreement (2004) and the dimensions for water security: A
review and assessment of the degree of equivalence for each of the dimensions for
harmonisation with the provisions of the ZAMCOM Agreement (2004), and
identification of the existence and implications of any inconsistencies. This
assessment can be found in Section C of the Deliverable 4 report and has relevance
to this regional and international comparative assessment.
Cross-national equivalence analysis and gaps among the riparian country
regulatory frameworks for water. The detailed country assessments clearly reflect
the extent of national legislation for each indicator under each dimension. The
detailed country assessments thus provide a tool for ZAMCOM and ZAMSEC to
understand the gaps within and between each country’s regulatory environment in
terms of best practice in water law and practice. The detailed country assessments
are provided in excel format in Annexure 3 to the Deliverable 4 report. The country
assessments are summarised, per country, in section D of the Deliverable 4 report
and have relevance to this regional and international comparative assessment.

This report constitutes a regional and international comparative assessment
and gap analysis in terms of both the national frameworks and the ZAMCOM Agreement.
This report has been undertaken to assess the degree of equivalence of legislation, as well as
the provisions of the ZAMCOM Agreement, with those of regional and international protocols
and agreements. The equivalence and gaps at the regional and international levels are
identified and discussed in Section C of this report. Specifically, B3.1, the United Nations
Convention on the Law of the Non-Navigational Uses of International Watercourses, 1997, the
international comparative instrument, and B3.2, the Revised Protocol on Shared
Watercourses in the Southern African Development Community, 2000, as the regional
comparative instrument refers.
The conclusions, outlined in Section C of this report, are drawn from all the above components
of analysis to identify the gaps and need for harmonisation between the laws and policies of
the eight ZAMCOM riparian countries, taking account of the ZAMCOM Agreement, the SADC
Revised Protocol and the UN Convention. The prioritisation of the gaps highlighted in Section
C has been informed by an iterative process of stakeholder consultations (see Supplementary
Report No. 1), expert analysis, application of the scoring system (see Supplementary Report
No. 2) and validation of the country assessments by the riparian countries of the ZRB.
As such, the Methodology Report (Supplementary Report No. 2) provides greater detail on
how the project methodology evolved from identifying the dimensions of water security, to
conducting a detailed literature and legal review, identifying indicators of good practice and
applying these, using a scoring protocol, to each country’s laws and policies. Further analysis
has included extensive stakeholder interviews and legal reviews, a quantified gap assessment
across the eight riparian countries, and expert analysis, including a peer review process.
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A2. The Role of Water Law and its Evolution
This section gives a brief overview of the continuing evolution of water law, contextualising
the progressive provisions of international and regional water law instruments that form part
of this assessment.
It is unusual for an area of law to be defined by a particular resource. In the broader context
of the subject matter of the law however, water is unique in that it fulfils so many diverse and
critical human needs. As highlighted in the IR of this project, water is critical to human
survival, it gives life to fish populations and essential food crops, it is widely used for
recreational and navigation purposes, it purifies the air, and, alongside coal and nuclear, it is
one of the three most important energy resources in the world (although renewable energy,
for example from the sun or wind, is fast gaining traction).
Water is a plentiful substance and yet it is often considered precious, mainly because there is
often not enough water of the right quality, in the right place at the right time. Therefore,
competition for the water resource is strong. The same river may supply water for: an
irrigation scheme for farmers, a municipality’s water supply, a hydropower plant, a breeding
ground for fisheries, a mining operation’s waste disposal site, as well as acting as a waterway
for transport or recreation. The implications of one choice over another (trade-offs) can have
far-reaching implications. For instance, a decision to transfer water from a rural community
to a city may result in a decline in the sending community’s agricultural productivity, and may
facilitate economic growth in the recipient city while minimising growth opportunities in the
sending community. The transfer may also make sewage treatment more difficult (as stream
flows diminish), may deprive the sending area of groundwater recharge, and may affect the
ecology of both areas.
Thus, it is important to recognise the many and varying needs related to water, all of which
increase the importance of the role of law. An absence of clearly defined rights and liabilities
can be dangerous. Lives have been lost over water disputes, for instance, around Lake
Turkana, fed by the Omo River and an important water resource for Ethiopian and Kenyan
pastoralist tribes. In recent years, rising temperatures and reduced rainfall have contributed
to the lake’s shrinking in size, so that the lake waters retreated into Kenya. Ethiopian tribes
began to follow the water into Kenya, resulting in inter-tribal conflict and a number of deaths.
The conflict, and number of related deaths, rose to levels serious enough to cause the Kenyan
President and Ethiopian Prime Minister to meet in Uganda (May 2011) to hold talks over the
conflict (Marie, 2012; Powers, 2011). This example illustrates the importance of sound,
cooperative transboundary water relations, which are tied to foreign diplomacy, and which
can influence peace and security – or serious conflict – between countries.
In some ways, water law is not dissimilar to property law in that similar concepts of ownership
apply. Water is however distinguishable in that it is a moving resource, meaning that some of
the traditional concepts of ownership are not applicable. Although water laws differ greatly
between countries, the notion of substantial public rights to the resource is a common theme
across most water allocation regimes around the world and historically.
Water law is a relatively young and dynamic field of law. Whereas a set of historical conditions
typically drove the initial development of water law, social stimuli arising from a set of modern
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circumstances typically triggers change. In contrast, more well-developed areas of law see
changes taking place slowly and at the periphery (Getches, 1997).
Three central tasks underpin the water law equivalence assessment for the ZRB:
i)

a comparison of established legal instruments in the Basin, regionally and
internationally;

ii)

a critical evaluation of the performance of the legal system in the ZRB (noting that this
‘system’ comprises national laws, policies, with some regional policy in place); and

iii)

identification of solutions to unresolved problems. The success of the law is measured
in terms of how well it meets the needs of society. This is even more true for water
law, where its success can be evaluated by how well water regimes are meeting the
needs of their societies. This underpins the assessment of water law equivalence and
harmonisation in the ZRB.
2.1 Global practice and trends on water resource management law

Some countries have revised or updated their laws in terms of integrated water resource
management (IWRM) principles.
Countries such as Kenya, Namibia, Zambia and South Africa – along with some EU Member
States – demonstrate:
•

Conjunctive (or ‘joined-up’) management of ground and surface water resources (i.e.
harmoniously combining the use of surface and groundwater to minimise any
undesirable physical, environmental or economic effects of each solution so as to
optimise water demand), with the recognition that groundwater needs to be better
regulated, as well as conjunctive management of water quality and quantity.

•

The adoption of a basin management approach, thus following hydrological
boundaries rather than administrative or political boundaries.

•

Recognition of and improved practices in stakeholder involvement.

•

Incorporation of flood management as well as resource management considerations,
along with a blend of hard and soft approaches or solutions (e.g. natural flood
management).

In terms of institutional arrangements and coordination in these countries, although there is
a trend toward consolidating water resource management (WRM) duties into a single entity
or agency, the reality is that the management functions are still split according to silos. For
example, ground and surface water management duties are not connected, nor are water
quantity and water quality management functions joined up. Also, although many agree that
the basin management approach is ideal, the reality is that there is a mixed national
application of this ideal; political interests and realities push against basin approaches, and
local politics often have much more immediate influence than national objectives.
While working toward institutionalising and operationalising single coordinating entities for
river basins, cross-sectoral management approaches are recognised as an interim solution (the
climate change arena has highlighted the requirement for this type of solution very strongly).
10
Equivalence Assessment of National Water Laws in the ZRB
Regional and International Law Comparative Assessment
and Gap Analysis

SECTION A. Introduction

Cross-sectoral arrangements would need to cross-cut drinking water, agriculture, pollution
control, energy and fisheries, etc.).
In managing transboundary waters, coordination between international basin organisations,
catchment management agencies and national management authorities necessitates clear
differentiation of responsibilities, reporting lines and appropriate legal frameworks. The
aspects that are considered critical to effective transboundary water management, but that are
not fully in operation in shared river basins across the world, are:
•

Lateral data sharing agreements (e.g. the Indus River Basin is an example of good
practice on data and information sharing between riparian states).

•

Notification procedures for planned works, as set out in the UN Convention now in
force (with recently developed NPs adopted by the ZAMCOM Ministerial Council).

•

Sharing of cross-border data, such as data relating to flood management, noting that
this requires harmonisation of data collection, as well as of nomenclature.

To ensure and enable good practice stakeholder involvement (discussed further in Sections B
and C), it may be necessary to review national legislation pertaining to the Right to
Information. The Right to Information underpins IWRM approaches, which, when properly
enforced, operate on stronger stakeholder involvement, for instance through informing
decision makers of management effectiveness of large infrastructure such as dams, and
particularly in the devolution of water management to users (predicated on the assumption
that users better understand the resource and its constraints). Shared, high-quality
information is widely considered as indispensable to robust stakeholder dialogue between
sectors and riparian countries.
2.2 Elements of robust water law
A number of critical factors determine whether or not a water law is robust. These are briefly
outlined and elaborated below, as adapted from research and analysis conducted by the
UNESCO Centre for Water Law, Policy and Science (Allan, 2016).
People-centric laws and sustainable development
Critically, water governance has more to do with people than with water. Therefore, the
emphasis should be on connecting people in order to combat compartmentalisation
(UNESCO, 2011). As such, water governance is about joint decision making. It is about
consensus building and conflict resolution – and external accountability. At the same time,
the goals and principles of sustainable development have taken centre stage, requiring that
multilateral governance play a regulatory role, defining standards and constraints. These are
often embedded in negotiated international instruments, such as the Kyoto Protocol and the
much more recent Paris Agreement. Additionally, these standards and constraints can be
found in international standards for quality, safety and access or for good, or clean water
quality and robust and sustainable water safety strategies (found for example in the United
Nations Sustainable Development Goals (SDGs), agreed in 2015). In this regard, the national
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state acts as a facilitator and policy maker, formulating clear, transparent and directive
national policy and laws.

Adaptability
Noting the relative newness and dynamism of water law, the extent to which water legal
frameworks allow for adaptation to societal and environmental changes is a major
determinant of robust water law.
Changes that water laws need to be able to adapt and respond to include:
•

Resource availability patterns (e.g. sustained changes in seasonal rainfall patterns).

•

Consumption patterns (e.g. increased water usage as people become wealthier,
demographic changes and population growth, urbanisation).

•

Policy priorities and current strategic directions, such as climate change responses,
energy developments and environmental protection.

•

New scientific knowledge on resource availability and the impacts of existing and new
uses (e.g. detailed analysis of the socio-economic impacts of trade-off decisions).

Critically, relatively new concepts and global strategic directions that affect water availability
and WRM must be adapted to, as countries around the world sign up to the underlying
principles and overarching objectives. Specifically, these include equity, sustainability,
ecological protection and climate change. All of these give rise to impending changes in water
resource availability and considerations of future needs, recognising that the latter must now
be taken into account in water use rights.
Other specific additional considerations relating to the need for adaptability, or
responsiveness in water law, are:
•

Climate change is altering weather and therefore water patterns for the long term,
meaning that relying on historical data may no longer be possible.

•

Climate change has great potential for taking systems, such as watercourses, to a
tipping point, or beyond a point of no return (a critical threshold).

•

Climate change and increased demand for energy access are among the drivers for
greater investments in hydropower energy resource developments, including in the
Zambezi Basin.

•

Recognition in science that ecological baselines are not static.

•

International obligations on transboundary waters.

•

Multiple layers of decision making.

Policy and legal framework coherence
A further factor that determines whether or not a water law is robust is the extent to which
there is policy coherence with other pertinent legal frameworks, such as those of waterdependent sectors – does the one facilitate the achievement of the other?
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Balancing competition for the resource
The ability, within the legal framework, to balance and manage competing needs is a further
determinant of robustness. As discussed, water competition is both keen and cross-sectoral
(for example agriculture, energy, livelihoods, human needs, tourism, transport). What is
critical is that there is consistency between sectors on policy, avoiding incoherence and
perverse subsidies.
Since the process of changing laws is usually long and intensive (mainly because users are
attached to outdated principles and because the results for the level of effort involved are slow
to reveal themselves), a realistic approach is critical. Important considerations to be taken into
account are the relevant resource constraints (human, financial and technological).
Good practice is therefore to create a legal framework that is flexible enough to adapt, while
providing adequate certainty about the fundamental principles. Thus, the desired legal
framework is dynamic where it needs to be. This legal review and equivalence assessment are
essential to creating a flexible framework for the Basin.
From the above perspective, the rationales for the harmonisation of water law and policy
across the Basin are assumed to be twofold:
•

To enhance or maintain water security across the Basin, mindful of equitable
utilisation; and

•

To enhance, and even promote, Basin-level cooperation and regional alignment while
working within applicable regional and international standards.

Only one of eight riparian countries in the ZRB is bound by the United Nations Convention on
the Law of the Non-Navigational Uses of International Watercourses, 1997 (UN Convention),
and all the ZRB riparian countries are Parties to the Revised Protocol on Shared Watercourses
in the Southern African Development Community, 2000 (SADC Revised Protocol). The
ZAMCOM Agreement does, however, incorporate key elements of international water law
principles, as discussed in the ZAMCOM Agreement Comparative Assessment and Gap
Analysis Report (Deliverable 3) for this assignment. Thus, the review of the ZAMCOM
Agreement provides a useful gap analysis between the provisions of the Agreement (in terms
of the dimensions), those of regional water instruments, such as the SADC Revised Protocol,
and the central principles and provisions of international water law. This gap analysis provides
insight into the thinking and approaches of riparian countries that are likely to influence their
review of good practice and the associated indicators.

13
Equivalence Assessment of National Water Laws in the ZRB
Regional and International Law Comparative Assessment
and Gap Analysis

Section C: Regional and International Comparative Assessment

Section B | Regional and International Comparative Assessment
This section provides the legal review and comparative assessment of the Agreement on the
Establishment of the Zambezi Watercourse Commission, 2004 (ZAMCOM Agreement), the Revised
Protocol on Shared Watercourses in the Southern African Development Community, 2000 (SADC
Revised Protocol), and the United Nations Convention on the Law of the Non-Navigational Uses of
International Watercourses 1997 (UN Convention).

B1. Introduction
This section of the report discusses:
•
•
•

•
•

international water law and legal best practice;
the provisions of the United Nations Convention on the Law of the Non-Navigational Uses of
International Watercourses 1997 (UN Convention) in the context of best practice;
the provisions of the Agreement on the Establishment of the Zambezi Watercourse
Commission, 2004 (ZAMCOM Agreement), dated 31 July 2004, concluded between the
states riparian to the Zambezi River (Member States), the Procedures for Notification of
Planned Measures (NPs) as adopted by the ZAMCOM Ministerial Council meeting in Tete,
Mozambique on 23 February 2017, and the Revised Protocol on Shared Watercourses in the
Southern African Development Community, 2000 (SADC Revised Protocol);
the alignment between the various treaties, including a discussion of areas of misalignment
and the implications of any gaps and inconsistencies; and
the alignment of the ZAMCOM Agreement in relation to the six dimensions (Dimensions) of
water security.

B2. International Water Law and Legal Best Practice in Transboundary Water Management
International water law – in both custom and treaty-based regimes – sets out standards which
govern water resources from water quality to distribution. It sets out rights and affirmative
responsibilities held by riparians and other resource appropriators. Standards to which all resource
appropriators are held are articulated over and over again in various sources of international law to
which riparian states must look for guidance. An example is the core requirement that “no
appreciable harm” may be inflicted on water resources by riparian states attempting to appropriate
it. Specifically, the Helsinki Rues and the International Law Commission
(ILC) Draft Articles codified this element of customary international law, which is typically
designated, sic utere tuo ut alienum non laedas, and translates as, “one should use his own property
in such a manner as to not injure that of another.” This principle figures heavily in international
environmental conventions, declarations, and other related sources of law. Riparian states
throughout the world are bound to this concept – as well as to the further concepts embedded within
it, such as the doctrine of equitable utilisation, either as Parties to a convention which stipulates the
rule or by its customary international law status.
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Put simply, international law encourages institutional actors on the national and local levels to create
water governance policies which reflect the understanding that while a political institution might
exercise responsibility for a water system, the institution does not necessarily exercise exclusive
authority over the system itself. International principles governing ownership come into play. This
is because determining where authority over a water system begins and ends is separate from
determining where responsibility and planning for a water system begins and ends. While an
institution of water governance may be responsible for the implementation of water law within a
given area and context, there are guidelines to which it must adhere when it is formulating policies
regarding resource usage.
This approach might be contrasted with the “Community of Interest” theory, which posits that
international water resources might be optimally used by ignoring national boundaries and
regarding the entire geography of a watercourse as one economic unit. In the case of International
Commission of the River Oder, the tribunal asserted an international law justification and concluded
that a “community of interest [exists] in a navigable river [and] becomes the basis of a common legal
right, the essential features of which are the perfect equality of all riparian states in the use of the
whole course of the river and the exclusion of any preferential privilege of any one riparian state in
relation to the others”. In a vacuum, this theory might appear to be an efficient approach to
international institutional water resource management; however, the international community has
largely rejected it as impracticable.
The section which follows seeks to discuss some of the implications of the developments in
international law which represent a form of legal “best practice” and which have been broadly
accepted by the international community. Many of these practices are reflected in and
supported by the provisions in the UN Convention (1997) and, subsequently, the SADC
Revised Protocol (2000) and the ZAMCOM Agreement (2004). We discuss them in
turn below before turning to the content of each of these treaties.
2.1. Framework agreement and regional agreements
The reason which motivates cooperation is that even in spite of national interests regarding the
benefits of the resource, these national interests can be maximised and enhanced through
transboundary coordination. A small number of national instances of resource management might
also serve as best practices from which international lessons might be gleaned. It is accordingly
possible that riparian states may seek to maximise their mutual interests in shared water resources
by creating regional regulatory institutions, which articulate and enforce each state’s rights and
affirmative obligations to ensure sustained international access to the resource. International
resource alliances might be achieved in a loosely analogous fashion to the private industry: each
participating riparian state must contribute equitably, share expenses, and ultimately collaborate to
create a representative Board of Directors, which will collectively guide the enterprise, but not
exercise control over the resource. Rather, states will retain control over the shared water resource.
A regional institution would comprise the primary mechanism of state control by way of resource
regulation.
Best practice not only entails a regional body, but it must be accompanied by effective national laws.
Implementing practicable, effective water law on a national level is an important first step toward
sustainable water resource management in any context. It must have progressive language which
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demonstrates a respectful understanding of the contextual nature of modern water law, which
meaningfully responds and adapts to changing understandings and circumstances. The law should
further accept that riparian states have mutual responsibilities to safeguard water resources and
purge any justifications for non-compliance. It must dispose of intra-national barriers to
cooperation – in short, it must become the foundation on which international cooperation is built.
Accordingly, these national laws must indicate the riparian state’s willingness to bind itself to
international water management institutions. A series of issues must be addressed to effectively
advance regional resource management interests.
2.2 Transparency and accountability
Since collective action might only be facilitated by international institutions which feature structured
decision-making processes, international water management institutions should be transparent and
provide for public participation. Accountability might be cultivated by increasing the availability of
institutional information to the public. Indeed, where participating states make available to the
public all non-sensitive data accumulated throughout the preparation and implementation of
collective action initiatives, increased public participation in existing and future activities might
result. The public – and, by extension, NGOs – would then be better able to engage the riparian
governments, and promote social justice and public interest issues. This is enhanced when the public
is able to participate in national discussions regarding water policy, and join in institutional meetings
concerning water governance. Indeed, the strength of an informed public cannot be gainsaid. This
increase in citizen-to-state interaction will eventually level out the asymmetrical information edge
previously possessed by government officials, private special interest groups, or other analogously
insular groups. Additionally, occasional institutional audits by independent commissions of official
institutional actions might root out inefficient management practices.
Water management officials should also have the benefit of information (familiarity with governance
initiatives and management theory) as well as experience (actual practice with a water management
regime). This means that all institutional records must be made public through institutional
channels, or perhaps through existing international channels – for example, the reporting systems
of the United Nations and other international bodies already provide mechanisms through which
national institutions and governments supply pertinent documents which specify national norms
and water governance details. Over and above institutional records, academic material, such as
refereed articles, conference minutes, and other relevant treatises and presentations should be made
available to the public through similar channels. This information will allow water management
authorities to keep themselves informed. They should be encouraged to become conversant with all
applicable water management laws and regulations, and to further infuse their recommendations
with advice and information supplied by various local, national, and international actors and
institutions, which will in the end lend justiciability to institutional practices.
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In the context of privatised water management regimes, riparian states should engage in scrupulous
government oversight over the state’s watercourse, because the state’s primary responsibility is to
provide clean and accessible water to the public. This responsibility must not be ceded to a private
organisation. These private organisations should also closely adhere to the prescriptions embodied
in the UN Guiding Principles for Business and Human Rights (2011).
2.3. Adaptive management practices
International water management frameworks should be characterised by adaptive management
practices to ensure progressive policy making processes and discourage retrogression. This is
because rapid adaptation is required to stem immediate, negative implications of impending natural
disasters, water-related epidemics, social migration, international conflict, scientific advancement
and various other circumstances. These adaptive management practices should occur at all levels of
water governance, so that resource management might adapt to recent events and breakthroughs by
experts and scholars in various disciplines, particularly conservation techniques, allocation models,
environmental impacts, security hazards, management strategies and more, without being filtered
by state or corporate interests. In brief, international institutions should be created to allow new
ideas, scientific advancements and management techniques to be introduced and implemented in
the institution’s jurisdiction, which will potentially increase the quality of water governance and
service delivery. Stringent institutional peer review processes should be implemented, so that
adaptive processes might only reflect legitimate discoveries and strategies.
An example of adaptive management might be found in scientific modelling. Experts in the earthspace sciences are continually discovering better methods and technologies which can quickly
translate into more effective water preservation, appropriation and other techniques. Adaptive
management effectively streamlines the processes to allow new modelling technologies and
techniques, particularly those relating to resource scarcity, environmental impacts and in-flow
requirements, to be integrated into institutional management regimes once they have been shown to
be effective and scientifically sound. International institutions should be willing to accept
management ideas and techniques from international authorities as well as actors from national and
local institutions, and should be willing to share the advances in science and management techniques
which take place in their own jurisdictions.
The integration of the adaptive management model will be accomplished in different ways on
different institutional levels. Various committees and research groups within the United Nations
already practise a highly effective adaptive management style. It is necessary to provide these groups
and their pronouncements with more legal authority so that general principles of law might be
crystallised on the international level. This will effectively institutionalise concrete obligations on an
international, regional basis, aimed at standardising international expectations regarding access to
freshwater resources, and potentially broadening the discourse about water rights. Doing so would
confront the common problem of national non-commitment, typically veiled by continuing
international discussions of general goals in place of an effective strategy.
In short, if institutions are going to respond effectively to changes in the law, rapid environmental
shifts, effects of conflict or acts of terrorism on ecosystems, or localised environmental crises
resulting from dam failures, earthquakes, and other natural phenomena, these institutions must be
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based in a system of adaptive management and must be willing and able to allow those who have
expertise in the relevant areas and disciplines to have the authority they need to implement effective
responses without being hindered by contestations for power, and certain obstructive agents on the
national and international levels.
2.4. Conflict resolution
There are several areas of potential conflict which must be addressed by water management
institutions or private corporate actors with management responsibility. Privatised water
management might simply rely on built-in contract stipulations which govern conflict resolution. In
the public institution context, as mentioned above, these institutions should be designed to enhance
cooperation and information exchanges in an effort to stem conflict before it arises. These
institutions should likewise be created with sufficient flexibility to resolve conflicts progressively and
creatively when they do arise. These institutions must be prepared to confront climate change,
population growth, social and economic inequality, and other variables in the landscape of water
governance.
Water resource management is a breeding ground for protracted conflict, often with devastating
potential for the public. For example, conflicts might arise out of agri-business, such as the supply
of water to urban centres, which might be comprised of individual consumers or large industrial
sectors. Collective management institutions or private corporate actors will have to differentiate
between licensing requirements and water usage protocols to fit the unique nature of the area in
conflict, and the social or industrial body it concerns, and will need to develop innovative methods
of supplying water to those bodies. A key problem to be overcome will be determining how to ensure
that potable drinking water is utilised only for those purposes for which it is needed while nonpotable water is utilised for irrigation, industrial usage and other non-consumption purposes. The
management institutions or private organisations will need to set out penalties for those actors who
fail to differentiate between the usage of potable and non-potable water, and reorganise the existing
infrastructures to adequately provide both types of water as well as monitor and regulate its use.
The use of administrative regions, such as catchments, which will allow for the partitioning of areas
according to their predominant usage and environmental characteristics, will better allow for
institutional governance of these areas. This is but one example. Conflict might also originate during
social upheavals and times of crisis, such as during mass social migration. Institutions and private
organisations will also have to deal with conflicts between large-scale and small-scale users. Where
widespread conflict arises in developing states, developed states and international organisations
should lend expertise and technical assistance to encourage conflict resolution which simultaneously
advances regional peace and protects public access to freshwater resources.
2.5. Environmental considerations
Water management institutions or private organisations should develop innovative methods to
encourage private investment and contributions to the framework of environmental and water
resource management. Progressive economic and scientific breakthroughs, such as the development
of “ecological footprints”, successfully translate clean water and a healthy environment into
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measurable public benefits and profit margins which might be integrated into institutional or private
planning frameworks. Private actors might be brought in as institutional development partners; they
might then be obliged to promote the best interests of the public as they explore profitable aspects
of market liberalisation. Monitoring of pollution, particularly in accordance with operable
international law on the subject, is of prime importance. It is in the best interests of water
management institutions and private organisations, as well as the public, to monitor water resources
for pollution. While some institutions, state governments and private organisations might be
reluctant to fully implement effective monitoring systems – perhaps because these systems
demonstrate that they themselves are the cause of the pollution – it should be impressed on these
governing regimes that long-term costs and public health considerations demonstrate that lessening
pollution will achieve more in the long term.
2.6. Consensus requirement
Institutionalised international cooperation would be feasible where decisions which affect the shared
resource would be subject to a consensus requirement.
2.7. Enforcement power
Enforcement power, such as the ability to levy sanctions against any participating state which
contravenes institutional consensus, is an optional feature of effective regional institutions. It might
add incentives to facilitate sustained collective action, but it is by no means necessary. Rather, an
international institution’s value and efficiency are derived from its capacity to sustain multilateral
communication, continuing interaction and reciprocal scrutiny of each state’s water appropriation
practices. Non-adherence by participants within the institution to set expectations would thus be
discovered in a timely fashion, which would limit any resultant harm to the resource or other states’
interests, and prompt rapid rectification of the harm. Problems posed by monitoring and regulating
water use, particularly trade, might be rectified by the creation of strong international enforcement
mechanisms, such as international conventions among riparians, which designate monitoring agents
to supervise water levels and investigate abuses, and which possess sufficient authority to levy
sanctions against abusers.
2.8. Continuing information exchange
Where a regional institution is an effective forum to advance international communication, and
maintain a fruitful information exchange, particularly where appropriation standards are specified
and agreed upon, increased mutuality of a sense of resource responsibility might emerge, which
might then become institutionalised as expectations regarding water appropriation. Apolitical
environmental scientists should be granted increased influence and input into national and
international strategies which govern adaptive ecosystem and water system management. They
should further be charged with the development of advanced monitoring, modelling and other
techniques which might facilitate better management and preservation of water resources, while still
allowing for economic development.
2.9. Low transaction costs
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From a practical point of view, certain transaction costs among states which act collectively within
an institution would also be lower than those experienced during one-sided economic negotiations.
These lower costs, when coupled with a vibrant information exchange, bear further fruit by
demonstrating the benefit of collective action – in the water resource management context, it is a
foundation for mutual environmental, scientific, economic and social understanding and heralds
shared international priorities – and simultaneously deflating negative perceptions of the political
implications of international cooperation.
2.10. Human rights considerations
Despite the best efforts of a series of international organisations and the increasing proliferation of
extremely persuasive treatises by experts on the subject, the human right to water is not formally
recognised by the international community. However, it has been argued with some force that the
human right to water is reflected in customary international law. If this is true, put simply, human
rights law confers riparian states with affirmative obligations. Accordingly, wherever water is
regulated, human dignity implicitly requires that the state facilitate access and availability to
sufficient freshwater resources by all persons within the riparian state’s jurisdiction. The riparian
must ensure sufficient public access to freshwater by gauging the minimum amount required by the
public to facilitate drinking, hygiene, cooking and other domestic needs, agricultural and livestock
requirements, as well as its social, cultural and religious uses, and more. This requirement translates
to the terms of international covenants as well, and riparian state Parties must adhere to these
minimum standards.
In the African context, various agreements recognise the right to access freshwater resources on a
regional basis, such as in the African Charter on Human and Peoples’ Rights and the Declaration of
the 1972 United Nations Conference on the Human Environment. In the European context, the 1999
London Protocol on Water and Health, prepared with the support of the United Nations Economic
Commission for Europe in concert with the World Health Organisation’s European Regional Office,
mandates that state governments guarantee all citizens access to clean water. Specifically, Article
5(1) of the London Protocol states that “equitable access to water, adequate in terms both of quantity
and of quality, should be provided for all members of the population, especially those who suffer a
disadvantage or social exclusion”. Various other international sources of law point to the existence
of a human right to water.
2.11. Respect for the rule of law
It is hoped that riparian states will broadly recognise the authority of water law and insist that human
rights and equality be preserved. International water resource management institutions must be
designed to respect and uphold the authority of the rule of law, respect the authority of the judiciaries
to interpret and make rulings regarding the law and the right to water, and implement policies
consistent with those rulings. Legal institutions, including the appointment or election processes for
judges, must further be formulated to forestall any political influence or partiality. What is required
is a shift away from legal positivism and exclusive reliance on traditional power structures, in
national and international legal arenas, in favour of a framework based in cooperative governance
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where law exists on its own authority, and impartial, qualified legal scholars are responsible for
articulating and interpreting the rights and obligations regarding the use of the resource.
In conclusion, contemporary international law demonstrates that an emerging trend exists which
seeks to enhance the authority foundations of the international system and thus provides normative
guidance to detach state practice from notions of state absolutism. In short, the international
community believes that unilateralism should make way for solidarity by way of international
cooperation and collaboration motivated by pursuing common interests. State absolutism is no
longer a tenable precept in international law and international relations. This bodes well for
international collective management. Water resource collaboration might additionally create a
foundation for broader political and cultural integration and collaboration in the common interest.
In other words, an incidental result from this collective action might be a region- or continent-wide
form of constitutional governance which strengthens both the interests of the sovereign states which
collectively comprise this form of governance as well as the local level institutions and individuals
who comprise the states. Once regional understandings become to some extent institutionalised
expectations, they might be expanded upon to ultimately include a spectrum of human rights and
civil liberties.

B3. Regional and International Comparative Assessments
3.1 The UN Convention (1997)
The best practice measures discussed above are mostly reflected in and are now supported by the
provisions of the UN Convention (1997). This treaty is the most significant international agreement
to be negotiated in the sphere of management and utilisation of transboundary waters. It was
specifically intended to be a global framework governing Member States’ utilisation and
management of shared international watercourses. On 19 May 2014, Vietnam became the 35th
country to ratify the convention in terms of Article 36(1) and it accordingly came into force on 17
August 2014.
The UN Convention does not significantly alter the principles of customary international law
applicable to transboundary watercourses that have developed from case law, State Practice and nonbinding international rules over the years. Rather it seeks to codify them and to set out procedural
requirements for notification and consultation amongst watercourse states regarding the use and
development of international watercourses. Although the UN Convention does not introduce
fundamental changes to the law applicable to international watercourses, the clarity which it brought
was an important development in an area that is marked by uncertainty and disagreement.
The history of codification attempts date back to 1910. In the mid-1960’s, the International Law
Association (ILA) sought to codify the principles of international water law regarding transboundary
water resources, through the development of the Helsinki Rules on the Uses of Waters of
International Rivers. The Helsinki Rules are important as they reflected a committed effort to
identify, in a comprehensive manner, the rights and obligations of states. In 2004, the ILA adopted
the Berlin Rules, which superseded the Helsinki Rules. They have been described as rules which set
forth a clear, cogent, and coherent summary of the relevant customary international law,
incorporating the experience of the nearly four decades since the Helsinki Rules were adopted. The
Berlin Rules take into account the development of important bodies of international environmental
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law, international human rights law, and the humanitarian law relating to the war and armed
conflict. An important feature of the Berlin Rules is the express attention given to groundwater,
conjunctive management, integrated management and the avoidance of transboundary harm.
Because the ILA lacked the status of an official international organisation its resolutions were
unenforceable in the absence of a binding international legal instrument.
Following a failed attempt to have the Helsinki Rules adopted as guidelines governing international
water law, work on the UN Convention began in the 1960s. A number of drafts were negotiated and
after three decades of discussion the Sixth Committee of the UN General Assembly was convened as
a working group of the whole with a view to finalising a Convention on the non-navigational uses of
watercourses. It was at these meetings that a number of core disagreements arose. They were
essentially caused by a difference of approach by upstream and downstream states. Each favoured
different utilisation and control principles based on their position on the watercourse. States Party
to the discussions recognised the irreconcilable nature of disputes over approaches that favour
upstream states versus approaches that favour downstream states, and in the final text they adopted
rules that reflect the concomitant rights and obligations of watercourse states.
The UN Convention applies to “uses of international water courses and of their waters for purposes
other than navigation and the measures of protection, preservation and management related to the
uses of those waters” (Article 1). “Watercourse” is defined as “a system of surface waters and
groundwaters consisting by virtue of their physical relationship a unitary whole and normally flowing
to a common terminus”. “International watercourse” is defined as a watercourse, parts of which are
situated in different states.
3.1.1 Principles
Equitable and Reasonable Utilisation and Participation: Article 5 (together with Article
6): Article 5(1) states that “[w]atercourse States shall in their respective territories utilise an
international watercourse in an equitable and reasonable manner. In particular, an international
watercourse shall be developed by watercourse States with a view to attaining optimal and
sustainable utilisation thereof and benefits therefrom, taking into account the interests of the
watercourse States concerned, consistent with adequate protection of the watercourse”. The
principle of participation is captured in Article 5(2): “[w]atercourse States shall participate in the
use, development and protection of an international watercourse in an equitable and reasonable
manner. Such participation includes both the right to utilise the watercourse and the obligation to
cooperate in the protection and development thereof, as provided in the present Convention”. This
principle, of equitable and reasonable utilisation and participation, was referred to by the Special
Rapporteur, together with the obligation to cause no appreciable harm as one of the “twin
cornerstones” of the UN Convention. This principle emerged from the Helsinki Rules where it is
stated that: "[e]ach basin State is entitled, within its territory, to a reasonable and equitable share in
the beneficial uses of the waters of an international drainage basin”.
Article 6 sets out the factors relevant to utilisation in an equitable and reasonable
manner. Social and environmental factors feature strongly in these, which include geological,
ecological and hydrological effects; social and economic needs; the effect on dependant populations;
existing and potential uses; conservation and economic factors; and the availability of alternatives.
The relative importance to be given to each principle is stated in Article 6(2): “The weight to be given
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to each factor is to be determined by its importance in comparison with that of other relevant
factors.” It goes on to state that the factors should be considered together. The elasticity that this
weighting system creates allows each country to claim that the factor that favours them is paramount
or overriding, and does not stipulate a hierarchical order.
No Appreciable Harm: Article 7 states: “Watercourse states shall, in utilising an international
watercourse in their territories, take all appropriate measures to prevent the causing of significant
harm to other watercourse states.” The principle that states have a responsibility not to cause or
allow actions which cause appreciable harm to the territory of another state is strongly rooted in
international law, and many argue that it now reflects a general rule of customary international law
. To gain a balanced perspective on the principles guiding watercourse states in utilising international
watercourses it is necessary to consider the “no appreciable harm” stipulation together with the
equitable use stipulation. However, Article 7 must be seen in the context of Article 5, which imposes
a shared natural resource view on international water use and requires that watercourses are used
in an equitable and reasonable manner.
Environmental Protection: Article 20 of the UN Convention states that “[w]atercourse states
shall, individually, and where appropriate, jointly protect and preserve the ecosystems of
international watercourses”. This is an area where the UN Convention breaks with the Helsinki Rules
and recognises that river ecosystems need legal protection against degradation. Part IV of the UN
Convention departs from its predecessors and deals not only with environmental harm caused by
one state to another state but with harm caused to the international watercourse by action or inaction
within a state.
Article 21 expands on the type of pollution that states should strive to prevent and includes a
reference to the negative health effects of pollution. It states that watercourse states “shall”
individually and jointly prevent, reduce and control pollution of an international watercourse that
may cause significant harm to other watercourse states or to their environment including “harm to
human health or safety” or to the use of the waters for any beneficial purpose or to the living
resources of the watercourse. Importantly from the perspective of integrated resource management,
Article 21 stipulates that watercourse states must take steps to harmonise their pollution control and
reduction policies with a view to preventing, reducing and controlling pollution. It is also important
to note that the UN Convention adopts the no appreciable harm rule for environmental protection,
as opposed to an equitable use standard.
In addition, in the field of international environmental law a number of principles have been
developing over the course of the last 30 years that have had an impact on the manner in which states
utilise their own natural resources, and that regulate the impact that states have or allow on the
natural resources of other states. The principle that states have a responsibility not to cause
significant harm to the territory of another state has been discussed above. The clearest expression
of this principle in the environmental context is in Principle 21 of the 1972 Stockholm Declaration.
As discussed, the UN Convention goes further than this and lays down guidelines for the protection
of transboundary waters by states within their own territory.
In addition, the following are the emerging principles of international environmental law that may
in certain circumstances be applicable to the utilisation, development and management of
transboundary waters:
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The Principle of Preventative Action: this principle is closely related to Principle 21 of the 1992
Rio Declaration, and refers to an obligation to prevent damage to the environment or otherwise
reduce, limit or control activities which may cause such harm.
The Principle of Good Neighbourliness and International Cooperation: the principle of
good neighbourliness is embodied in Principle 27 of the 1992 Rio Declaration, which seeks to
promote international cooperation by obliging states to cooperate in good faith and in a spirit of
partnership to fulfil the principles in the declaration and in the further development of international
law in the field of sustainable development. It is also a principle which is reflected in many
international treaties, and is supported by state practice, particularly in relation to hazardous
activities and emergencies. The Rio Declaration is a non-binding international instrument; however,
it represents an aspirational objective for states and people to cooperate in good faith and in a spirit
of partnership in the fulfilment of the principles embodied in the Declaration. This principle finds
expression in Article 8 of the UN Convention (1997), which places a general obligation to cooperate
on watercourse states.
The Principle of Sustainable Development: this is one of the principles of environmental law
that has emerged in recent years. The term is generally thought to have arisen from the World
Commission on Environment and Development’s Brundtland Report in 1987, in which it is defined
as “development that meets the needs of the present without compromising the ability of future
generations to meet their own needs”. Although this legal principle has not been firmly established
as a principle of international environmental law and its international legal status is subject to some
debate, it has found its way into a number of international instruments, and has been discussed in
various court decisions, including by the International Court of Justice (ICJ) in the GabcikovoNagymaros dispute.
The Precautionary Principle: this is also a newly evolving principle of environmental law. It is
captured in Principle 15 of the Rio Declaration which provides that “[w]here there are threats of
serious or irreversible damage, lack of full scientific certainty shall not be used as a reason for
postponing cost-effective measures to prevent environmental degradation”. Whether this is a
principle of customary international law is still subject to legal debate.
The Polluter Pays Principle: this principle provides that the costs of pollution and rehabilitation
should be borne by the person or entity responsible for causing the pollution. The principle has yet
to be endorsed by the broad cross-section of the international community. A compromise version of
this principle was expressed in Principle 16 of the Rio Declaration, as requiring national authorities
to endeavour to promote the internationalisation of environmental costs and the use of economic
instruments, taking into account the approach that the polluter should, in principle, bear the costs
of pollution, with due regard to the public interest and without distorting international trade and
investment. The UN Convention acknowledges this principle in Article 7, where it states that, where
significant harm is caused to another watercourse state, the state causing the harm shall take
appropriate measures to eliminate or mitigate the harm and where appropriate discuss the question
of compensation.
The Principle of Common but Differentiated Responsibility: this principle seeks to
acknowledge the special needs of developing countries which must be taken into account in the
development, application and interpretation of international law. It is expressed in Principle 7 of the
Rio Declaration as follows: “States shall cooperate in a spirit of global partnership to conserve,
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protect and restore the health and integrity of the Earth’s ecosystem. In view of the different
contributions to global environmental degradation, states have common but differentiated
responsibilities. The developed countries acknowledge the responsibility they bear in the
international pursuit of sustainable development in view of the pressures their societies place on the
global environment and the technologies and financial resources they command.” The principle is a
heated topic in the negotiation of multilateral environmental treaties, where it is often discussed in
the context of technology and resource transfer from north to south, differentiated targets for
developed and developing countries, and different timetables for treaty implementation. The
principle does not find expression in the UN Convention. Due to the geographical placement of
developed and developing countries the principle may not feature in many regional and bilateral
treaty transboundary watercourse negotiations; however, it would certainly be a feature of any future
negotiations and conventions of a broad-based, multilateral nature, especially over water pollution
or development of new resources.
These existing and emerging principles of international water law and international environmental
law have particular reference to the ZAMCOM Agreement, as they are influential to its interpretation
and implementation.
3.1.2 Procedural duties
Part II of the UN Convention deals with Planned Measures and sets out the steps that watercourse
states should take to consult and share information on uses and developments that they plan for
transboundary watercourses. These are set out in detail in this section because they are a particularly
useful innovation of the UN Convention which has had influence on subsequent agreements and
treaties between watercourse states.
Article 11 states that watercourse states “shall” exchange information and consult each other and, if
necessary, negotiate on the possible effects of planned measures on the condition of an international
watercourse. This general obligation is somewhat stronger in the case of a planned measure “which
may have a significant effect upon other watercourse states”. In the case of a significant effect, a
watercourse state is required, before implementing or permitting the implementation of the planned
measure, to provide affected states with timely notification of the measure. The notification is to be
accompanied by the technical information and data available to the state, including the results of any
EIA, all of which is to enable the notified states of the possible effects of the planned measures.
Following notification, states have a six-month period in which to study and evaluate the planned
measure which may be extended by an additional six months if the planned measure “poses a
particular difficulty”. During this period, the notifying state is obliged not to implement or permit
the implementation of the planned measure without the consent of the notified states. If a state fails
to respond following notification it may proceed with the implementation of the planned measure,
subject to its other obligations under the UN Convention. Thereafter a period of consultations and
negotiations is provided for if any of the notified states feels the planned measures are inconsistent
with Articles 5 or 7 of the treaty, as discussed above. During this time states attempt to find an
“equitable resolution” to the situation, through negotiations in good faith, and which pay reasonable
regard to the rights and legitimate interests of the other state. An additional six-month delay can be
placed on the implementation of the planned measures by these negotiations.
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Article 18 provides for the procedure to be followed in the absence of notification: a state which has
reasonable grounds to believe another watercourse state is planning measures that may have a
significant effect upon it may request that state to apply the provisions of Article 12. Article 19 allows
for the urgent implementation of planned measures where the measures are required “of the utmost
urgency in order to protect public health, public safety or other equally important interests”. In such
an event, the state planning the measures may proceed – in compliance with Articles 5 and 7 of the
UN Convention – but must communicate by formal declaration with other watercourse states the
measures and their urgency, and provide data and information. Consultations can follow this
notification if so required by other states.
Dispute settlement
The Article relating to dispute settlement was one of the most controversial areas of the UN
Convention’s provisions. The UN Convention provides in Article 33 for dispute settlement by the
Parties in the event of a dispute between two or more Parties concerning the implementation or
application of the UN Convention, through the Parties agreeing to negotiation or conciliation or by
them agreeing to submit the dispute to arbitration or the ICJ. More controversially, where the
Parties are unable to agree on dispute settlement, or have not settled it, the dispute can be submitted
to a “Fact-finding Commission” which must adopt a report, by a majority vote, and submit the report
to the Parties concerned setting forth its findings, the reasons for its findings, and such
recommendations as it deems appropriate for an equitable resolution of the dispute, which the
Parties are obliged to consider “in good faith”. Although there is no enforcement mechanism, certain
states felt that this dispute mechanism was a limitation of their sovereignty.
Cooperation between riparians, and integrated management
As discussed above, the principle of good neighbourliness and international cooperation is an
emerging principle of international environmental law which is expressed in the Rio Declaration and
the UN Convention. In addition to codifying the principles of international law in the field of
transboundary resources, the UN Convention also supports and encourages states to manage water
resources in an integrated fashion. This integrated approach is seen both in the issues that the UN
Convention lists as relevant to making decisions on utilisation of international watercourses, as well
as in the consultation, cooperation and facilitation mechanism it suggests as tools to assist states in
utilising, developing and managing shared watercourses. Elements of the integrated approach
included in the treaty include a general obligation to cooperate to attain optimal utilisation and
adequate protection of international watercourses. To this end the UN Convention suggests states
establish joint mechanisms or commissions to facilitate cooperation. The UN Convention also sets
out the consultation, information exchange and negotiations that should precede planned utilisation
and development of international watercourses. Further, the UN Convention provides in Article 24
that watercourse states “shall”, at the request of any watercourse state, enter into consultations
concerning the management (which includes development, protection and control) of an
international watercourse, “which may include the establishment of a joint management
mechanism”.
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Scientific advice
This treaty, unusually for a late twentieth century and early twenty-first century treaty in the natural
resource field, does not give an explicit role to scientific input in resource management. In addition,
there has been some scientific criticism of the definition of “international watercourses” in the treaty
and its exclusion of certain underground sources. Effective regulation of any watercourse requires
an acknowledgement of the unitary nature of the water cycle and the interconnectedness of water
bodies and sources. Some commentators feel the UN Convention fails to take the “hydrological
reality” into account and as such the treaty arguably “may fail in its aim to promote sustainable
development and protection of global water supplies and help prevent and resolve conflicts over
water”.
3.2 The SADC Revised Protocol
The original SADC Protocol was signed in 1995, to give effect to the Helsinki Rules, amongst others.
It was revised in 2000 to incorporate the UN Convention (1997). It was the first binding agreement
amongst SADC Member States, demonstrating the unifying and important role of shared water
resources in the region.
Generally speaking, and by contrast to its predecessor, the SADC Revised Protocol (2000) takes into
account the provisions of the UN Convention, and states its overall objective as being to foster closer
cooperation for judicious, sustainable and coordinated management, protection and utilisation of
shared watercourses and to advance the SADC agenda of regional integration and poverty alleviation.
The SADC Revised Protocol lays emphasis on the unity and coherence of each shared watercourse,
and Article 6 gives country Parties the liberty to enter into agreements with respect to an entire
shared watercourse or any part thereof or a particular project, programme or use. The SADC Revised
Protocol sets out specific provisions on such issues as planned measures, environmental protection
and preservation, management of shared watercourses, prevention and mitigation of harmful
conditions and emergency situations.
Article 3 of the SADC Revised Protocol contains a set of general principles, many of which originate
from the SADC Protocol (1995) and the UN Convention (1997), indicating direct alignment between
the two instruments in these respects.
The main general principles are:
•

the unity and coherence of each shared watercourse and the obligation to harmonise uses and
ensure that interventions are consistent with the sustainable development of riparian states;

•

utilisation is open to each riparian state, without prejudice to its sovereign rights but also in
accordance with the principles of the SADC Revised Protocol;

•

equitable and reasonable utilisation of the shared water resources, including the obligation upon
country Parties not to cause significant harm to other country Parties; and, in the event that harm
is caused, the offending country Party has an obligation to eliminate or mitigate the harm caused
and, in appropriate circumstances, to discuss compensation with the affected country Party(ies).
This obligation implies that harm can still be caused, as it is often unavoidable to a degree. This
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•
•

on the proviso that reasonable efforts to mitigate against the harm are undertaken, including the
potential for compensation to be paid or a benefit sharing arrangement to be entered into
(although this is not made explicit);
non-discrimination on the basis of nationality in recognising rights to claim for damage caused;
regular exchange of available information and data on the hydrological, hydrogeological, water
quality, meteorological and environmental condition of shared watercourses.

Article 3(10) incorporates a specific obligation on parties to ‘prevent the causing of significant harm’
when utilising the watercourse, and to take measures to eliminate or mitigate the harm. The SADC
Revised Protocol also makes provision for mechanisms and procedures to govern planned
developments within shared watercourses. It imposes an obligation to share information and
consult, and if necessary negotiate the effects of planned measures. It requires the “timely”
notification of planned measures, together with available information, a six-month period to
respond, and an obligation on the implementing state to provide certain information. Notified states
have an opportunity to reply to the notification and the Parties may enter into consultations and
negotiations with a view to settlement. Specific procedures regulate situations where no notification
of planned development is given or where implementation is required “in the utmost urgency”.
Article 4(2) regulates the protection and preservation of the environment, requiring states to
preserve the ecosystems of shared watercourses and to manage their pollution. Parties are obliged
to harmonise their policies and laws in this regard. There are also provisions regarding the
introduction of alien or new species and the protection and preservation of the aquatic environment.
Article 4(3) concerns the management of shared watercourses, the development of a joint
management mechanism, and general obligations regarding the regulation of the flow of waters and
related works, and the maintenance of installations. Article 4(4) imposes obligations regarding the
need to take appropriate measures to prevent harmful conditions within shared water resources,
duties in terms of emergency situations, as well as regulating the discharge of contaminated
wastewater. Article 5 establishes the various SADC Water Sector Organs, and provides for the
establishment of various committees and units, and also sets out their powers and functions.
The SADC Revised Protocol seeks to promote and facilitate the establishment of shared watercourse
agreements and shared watercourse institutions for the management of shared watercourses. To
this end it also specifically contemplates the development of further agreements which may be
harmonised with the Protocol, as regulated by Article 6. The ZAMCOM Agreement (2004) is one
such agreement. Finally, Article 7 provides a specific mechanism for the settlement of disputes,
effectively requiring Parties to settle disputes amicably, failing which they are to be referred to the
SADC Tribunal.
3.3 Alignment between the UN Convention, the SADC Revised Protocol and the
ZAMCOM Agreement
The SADC Revised Protocol preceded the ZAMCOM Agreement and shares a number of features with
the latter multilateral agreement. We set out below those material differences between the ZAMCOM
Agreement and the SADC Revised Protocol:
The SADC Revised Protocol has a broader ambit with respect to compensation for harm arising from
the use of the Zambezi Watercourse. The ZAMCOM Agreement makes provision for Member States
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to discuss the question of compensation. The SADC Revised Protocol has this same, loosely defined
obligation but takes matters marginally further by providing that unless the Member State concerned
has agreed otherwise, the Member State shall not discriminate against persons who have been
harmed in granting them access to judicial or other procedures, or a right to claim compensation or
other relief.
While there are considerable similarities between the notification for planned measures provision in
the SADC Revised Protocol and the ZAMCOM Agreement, the SADC Revised Protocol specifically
refers to the results of any EIA accompanying the relevant notice to the potentially affected Member
State, i.e. the notification goes directly to a Member State. The ZAMCOM Agreement and
Notification Procedures, by contrast, provide for a two-step process of preliminary and technical
notification. Notification is made to the ZAMCOM Secretariat (ZAMSEC) instead, which will also
undertake a process of determining whether the information is adequate.
The ZAMCOM Agreement provides that ZAMSEC is obliged to advise the Council and the Technical
Committee on the listing and the effects of substances, the introduction of which into the Zambezi
shall be prohibited, limited, investigated or monitored by Member States, and provide guidelines for
their mitigation. There is, however, no specific mention of regulating by way of identifying applicable
thresholds, standards and quality objectives. The SADC Revised Protocol provides that Member
States shall consult with a view to arriving at mutually agreeable measures and methods to prevent,
reduce and control pollution such as: (i) setting joint water quality objectives and criteria; (ii)
establishing techniques and practices to address pollution from point and non-point sources; (ii)
establishing lists of substances, the introduction of which into the waters of a shared watercourse is
to be prohibited, limited, investigated or monitored.
The NPs under the ZAMCOM Agreement are also far more detailed with respect to notification.
Article 16 of the ZAMCOM Agreement sets out the essential parameters of key elements of the
notification process, but the NPs provide extensive detail as to what processes to follow, for example
the information to be included in any notification, the required documentation, the timelines for
each stage in the process, the arrangements for public notification and the role of national legal
requirements. The SADC Revised Protocol lacks such detail.
3.4 Misalignment between the UN Convention, the SADC Revised Protocol and the
ZAMCOM Agreement
There are some issues of misalignment regarding the principles of international water law. These
relate to the issues of “equitable utilisation” and the “no harm” obligation. For clarity’s sake, this
misalignment is first considered as between the UN Convention and the SADC Revised Protocol, and
then, and as a consequence of this discussion, as between the UN Convention and the ZAMCOM
Agreement.
As between the UN Convention and the SADC Revised Protocol:
•

Given that the UN Convention and the SADC Revised Protocol each obliges its group of
respective country Parties to utilise a shared watercourse in an “equitable and reasonable
manner” (with respect to other country Parties sharing the watercourse), it can be argued
that each instrument incorporates the principle of reasonable and equitable use. Both also
include the obligation not to cause significant harm that obliges country Parties, when
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•

utilising shared watercourses, to take “all appropriate measures to prevent the causing of
significant harm to other watercourse states”.
There is some international debate as to whether the UN Convention gives precedence to the
equitable utilisation principle over the obligation not to cause significant harm. Some authors
view the former principle as being a cornerstone of the UN Convention. “The Convention is
widely perceived to prioritise ERU over NSH, as Article 7 concerning NSH obligates States to
consider ERU whenever harm occurs to another State. Conversely, the related NSH
obligation in the SADC Revised Protocol does not specifically refer to the principle of ERU
whereby some argue that this instrument prioritises the obligation of NSH. This distinction
may have practical implications for the interpretation of laws regarding planned measures,
and disputes concerning allegations of significant harm being caused by another State.
However, these are merely perceptions at present that are yet to be tested or
confirmed”(WWF, 2010).

As between the UN Convention and the ZAMCOM Agreement:
•

•

The Preamble to the ZAMCOM Agreement indicates that its purpose is to enable Member
States to further existing relations of good neighbourliness and cooperation in relation to the
Zambezi Watercourse on the basis of both the UN Convention and the SADC Revised
Protocol.
The ZAMCOM Agreement must be read, primarily, in conjunction with the SADC Revised
Protocol and with other international law instruments which do not conflict with the SADC
Revised Protocol and the ZAMCOM Agreement. This is an important consideration when
seeking to understand any alignment between the ZAMCOM Agreement and the UN
Convention, because the ZAMCOM Agreement follows the line taken by the SADC Revised
Protocol on certain significant issues. Moreover, as is clear from the Preamble, the ZAMCOM
Agreement references both the UN Convention and the SADC Revised Protocol as the basis
for its own operation, but without giving an indication of which of these instruments would
take precedence. Article 6 of the SADC Revised Protocol is the basis for the formulation of
RBOs in the SADC region, with ZAMCOM emerging from the application of this provision.
Primary interpretation of the ZAMCOM Agreement should be informed by the SADC Revised
Protocol, with the UN Convention informing the interpretation of certain issues not
addressed by the Revised Protocol.

For the most part and due to the general alignment between the provisions of the UN Convention
and the SADC Revised Protocol, the absence of indication as to which of these instruments takes
precedence is unimportant. For example, Article 12 of the ZAMCOM Agreement lists the principles
to which the Member States commit themselves in the implementation of the ZAMCOM Agreement.
There is significant correlation between these principles and those included in the SADC Revised
Protocol and the UN Convention. However, in relation to the main area of misalignment between
the UN Convention and the SADC Revised Protocol, namely between the hierarchy of “equitable
utilisation” and the “no harm” obligation (as discussed above), the ZAMCOM Agreement follows the
line of the SADC Revised Protocol. Given that the ZAMCOM Agreement results from Article 6 of the
SADC Revised Protocol, it should align with the SADC Revised Protocol (and notwithstanding the
importance of the UN Convention to international water law and governance). The approach to the
issue of “equitable utilisation” and the “no harm” obligation, in the ZRB, is that provided for in the
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SADC Revised Protocol and the ZAMCOM Agreement. Consequently, this approach will apply in the
context of this Assessment, and where equivalence on this issue is required to be achieved between
Member State.
As between the UN Convention and the ZAMCOM Agreement:
Notably, the Revised Protocol is explicit on the principle of the obligation to avoid significant harm
but it does not seek to codify this, and provides little guidance to Member States to interpret what
would be considered ‘significant’. Similarly, the ZAMCOM Agreement does not codify or provide
such guidance, and importantly the ZAMCOM Agreement phrases this principle differently. Whilst
the Revised Protocol and the UN Convention refer to the principle of not causing significant harm,
the ZAMCOM Agreement under Article 12 refers to the ‘principle of prevention of harm’ without
mention of the the word ‘significant. This is problematic. As previously mentioned, states have a
recognised right to develop. It is also recognised that some level of harm when undertaking
development involving water resources is unavoidable. It would thus be necessary for this provision
to be interpreted in light of the SADC Protocol which gave rise to the ZAMCOM Agreement. This is
a nuanced legal issue, and it is important that this guidance for interpretation is given wherever the
consideration of the question of harm is required. This is problematic in that the consideration of
the question of harm emerges in many various places, such as the notification of planned measures.
The ZAMCOM Procedures for the Notification of Planned Measures (NPs) complicate the situation
further. At paragraph 18 it states that;
The scope of the study and evaluation of the data and information pertaining to the lanned
programme, project or activity, will be commensurate with its potential consequences for effective
realisation of the principles of the ZAMCOM Agreement within the Zambezi Basin.
This would imply that the ‘principle of prevention of harm’ needs to be upheld. As mentioned above,
a degree of harm is unavoidable so this would appear to be an unattainable goal. The NPs go on to
state that when reviewing a notification;
the review will address the risk(s) of significant harm to the Watercourse or to any Member State,
and any proposed measures to prevent, eliminate, mitigate, reduce or control such harm, having
regard to Article 14 of the ZAMCOM Agreement.
Article 14 referred to above, contains many provisions but at 14(4) specifically refers to ‘significant
harm’. There is this a contradiction within the ZAMCOM Agreement itself, and potentially between
the ZAMCOM Agreement and the NPs. While NPs undertake to narrow the focus to ‘significant
harm’, this is open to interpretation of the principles in the ZAMCOM Agreement. Whilst the
interpretation is likely to be in favour of following ‘significant harm’ as emerged from customary
international law and codified in the UN Convention and the SADC Revised Protocol, this
requirement to interpret the ZAMCOM Agreement at each and every consideration is unnecessarily
complicated and burdensome.
The Rules of Application of the principle of Equitable and Reasonable utilisation have not yet been
developed under Article 123(2) of the ZAMCOM Agreement, and international law does not provide
a solution to fall back on. Whilst the factors that need to be taken into account in terms of ZAMCOM
Agreement when determining equitable and reasonable utilisation (Article 13(3)) are present in the
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same form in both the UN Convention and the SADC Revised Protocol, neither of these international
agreements details the kind of specific Rules of Application envisaged by the ZAMCOM Agreement.
Without such Rules of Application, determining how exactly equitable and reasonable utilisation
should be determined is a near impossible task.
The is a strong link between equitable and reasonable use and the sustainable development
approach. This was the view taken by the International court of Justice in the Pulp Mills case
(Argentina v. Uruguay. This demonstrates that the evolving principles of international law are
moving away from viewing water resource management as purely a function of watercourse
management, to a wider developmental approach that considers the basin as a whole. This
approach is echoed in the ZAMCOM Agreement under Article 12 which incorporates the ‘principle
of sustainable development’, and specifically under Article 13 where the relevant factors for
determining equitable and reasonable use include many basin-wide developmental considerations.
These include social, economic and environmental needs. This is an important consideration to bear
in mind during the process of developing further rules, procedures and strategies for the basin.
3.5 Gaps between the ZAMCOM Agreement, the SADC Revised Protocol, the UN
Convention, and good practice
The ZAMCOM Agreement, the SADC Revised Protocol, and the UN Convention are silent on issues
pertaining to coordination of water resource management activities between national agencies
internally, as well as the relationship between national agencies and river basin organisations. In
terms of emerging international best practice, managing transboundary waters necessitates
coordination between river basin organisations, catchment management agencies and national
management authorities with clear differentiation of responsibilities, reporting lines and
appropriate legal frameworks. Our findings in this regard are detailed in the Deliverable 4 Report to
this assisgnment.
Although not fully in operation in shared river basins across the world , we are able to identify aspects
that are considered critical to effective transboundary water management, thanks to the research
conducted in support of this assignment. These critical aspects include detailed data sharing rules
and procedures as well as systems for information sharing, notification procedures for planned
works or measures, basin-wide rules or guidelines for transboundary EIAs, and mechanisms for
determining equitable allocation across the Basin.
The duty to share information between riparian states is addressed similarly across the ZAMCOM
Agreement, the SADC Revised Protocol, and the UN Convention. All of these agreements call for
cooperation in this regard, and the employment of a standardised methodology for collecting,
processing and disseminating data and information Information and data sharing are critical in the
process of notifying riparian states of planned measures, and for undertaking the necessary EIAs.
None of the agreements detail specific technical data that should be shared.
ZAMCOM has recently adopted Notification Procedures for Planned Measures and has put in place
the Zambezi Water Information System (ZAMWIS) to collate and standardise data collection and
information across the ZRB. ZAMCOM have also developed the 2016 ZAMCOM Rules and
Procedures for Sharing of Data and Information Related to the Management and Development of
the Zambezi Watercourse (Data Sharing Rules). While this approach set out in the Data Sharing
Rules is in line with the Principle of the Right to Information, which underpins Integrated Water
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Resource Management (IWRM), it is compromised by some countries not being able to share quality
data and information because monitoring stations are either absent or in need of rehabilitation
(ZAMCOM Data Sharing Rules, 2016). As a result, the ZAMCOM Data Sharing Rules do not yet
oblige countries to share key hydrological and meteorological data.
This in turn compromises stakeholder dialogue. As outlined in the UN Convention, shared, highquality information is widely considered to be indispensable for robust stakeholder dialogue between
sectors and riparian countries. This is because water governance has more to do with people than
with water, and good water governance is about joint decision making. Joint decision making relies
on the availability of accurate data from all parties concerned.
The SADC Revised Protocol at Article 4, and the UN Convention at Article 12 both mention that in
terms of notifications concerning planned measures, the results of any EIA conducted should be
provided, but they do not oblige member states to undertake EIAs and do not require that
transboundary EIAs be undertaken. The ZAMCOM Agreement itself is silent on the issues of EIAs.
The ZAMCOM NPs however note that;
‘it has been accepted almost universally that, in order to be meaningful, inter-State notification of
planned measures should be accompanied by some form of environmental impact assessment (EIA)
concerning the transboundary impacts of the planned programme, project or activity in question.
Moreover, international practice would suggest that such notification might occur in several stages
in order to facilitate the meaningful engagement of notified States in the conduct of the EIA
process. International best practice also demonstrates a broad consensus regarding the essential
features and key characteristics of any such EIA process. The 1991 UNECE Convention on
Environmental Impact Assessment in a Transboundary Context (Espoo Convention) comprises a key
reference instrument in this regard’ (ZAMCOM NPs, 2017).
The NPs however do not go so far as to codify such transboundary EIA requirements, and oblige
members to adhere to such requirements.
There is a clear need for agreed upon basin-wide standards and guidelines for EIAs, particularly for
transboundary EIAs which are a critical for notification of planned measures and a key component
to being able to determine whether planned developments are sustainable, and whether or not they
are a reasonable and equitable utilisation of the watercourse. EIAs generally require the
consideration of alternatives to the planned measures, as well as mitigating action, such as benefit
sharing, that can be utilised to avoid significant harm. In this respect the strong links between
available, accurate data, transboundary EIA standards, and notification of planned measures
triangulate a point of critical action that needs to be taken.
Benefit Sharing presents an opportunity to mitigate against harm and advance cooperative
utilisation of the resources of the basin beyond the water in the watercourse, as recognised by Section
8(22)(a) of the NPs. Whilst neither the ZAMCOM Agreement nor the SADC Revised Protocol or UN
Convention make explicit mention of the term Benefit Sharing, the concept is underpinned by the
principle of co-operation, sustainable development, and equitable and reasonable utilisation as
contained in Article 12 of the Agreement. Benefit Sharing is present in many bilateral agreements,
even if the term is not expressly used. This is the case for the Zambezi River Authority Agreement
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between Zambia and Zimbabwe where the two countries agree to share water and the subsequent
power generated through hydropower stations between one another.
The strategic allocation of water resources within the basin is key to securing water security in
perpetuity. This is a notably difficult thing to do, especially in river basins where the need for
development is present across all riparian states leading to competition for limited water resources.
Understanding this context reveals the need for riparian states to undertake trade-offs, best
facilitated through a benefit sharing approach, in order to allocate water resources in a way that is
informed by the resources of the basin as a whole, as opposed to viewing the watercourse in isolation.
This basin wide developmental approach has the ability to be truly transformative, and is a
requirement for being able to reach equitable allocation. Equitable allocation thus requires
transparent sharing of relevant information and data, and an understanding of national water
prioritise and development scenarios. One of the objectives of the SADC Revised Protocol at Article
2(d) identifies the promotion of harmonisation of laws and policies as a key to planning,
development and allocation.

Section D | Gap Analysis
The conclusions outlined in this section provide a synthesis of the Legislation and Policy
Comparative Assessment and Gap Analysis of the ZRB, informed by the national equivalence
assessment conducted per Deliverable 4 of this project, as well as the regional and international
comparative assessment conducted in Section C to this report. In addition to the findings of
Section C, these conclusions inform the development of the forthcoming Options Paper.
Conclusions are drawn across the eight riparian countries in terms of the status of the overall legal
and policy regime and the institutional frameworks, and in accordance with the six dimensions of
water security. The conclusions drawn highlight the critical gaps observed in the regulatory
environments governing the ZRB today. These gaps mostly exist at the national level of the
riparian countries, but at times also within the ZAMCOM Agreement. Those gaps highlighted are
identified because, until addressed, they compromise ZAMCOM’s ability to deliver its mandate
for coordinating water resource management across the ZRB. The gaps highlighted in this section
require interventions that fall within ZAMCOM’s ability to execute in terms of its mandate. The
tools provided with this, and previous reports, provides more detailed assessments of the gaps
identified across all relevant aspects of water law in and between all eight riparian countries.

D1. Institutional and Policy Regimes
Most riparian countries have outdated water laws, meaning water law reform is overdue across
the ZRB . In many instances, this deficiency has been addressed through water policies, which are
both far more up to date than the legislation, and position the respective countries to enact water
reforms in the legislation (policy informs law). Thus, although certain countries have undertaken
governance reform and integration, or have undertaken it recently, these are not features of water
governance in most of the countries, although in some instances, countries have developed but
not adopted water governance reforms. This situation potentially provides ZAMCOM with an
opportunity to harmonise water laws where necessary across the Basin.

34
Equivalence Assessment of National Water Laws in the ZRB
Regional and International Law Comparative Assessment
and Gap Analysis

Section D: Gap Analysis

This Comparative Assessment and Gap Analysis has been carried
out by applying a framework that considers the principles of
international law and the provisions of regional and basin-level
agreements. This has been instructive. The national water laws do
not make explicit provision for these principles, but the principles
generally exist in the policies, if not always explicitly. In this
manner, reference can in the main be found to the application of the
precautionary
principle,
sustainable
development,
licensing/permitting regimes for specified water uses, the undertaking of environmental impact
assessments to inform administrative decisions around water resource utilisation, prohibitions
against polluting activities, the requirement for treatment of wastewater and/or effluent before
discharge into a water resource and provision for enforcement and compliance thereof, and the
need to protect fundamental rights to water and/or rights to common usages and drinking water.
Gap: National water law
regimes are outdated in
terms of the principles of
international water law
and the provisions of
Basin and Regional
Agreements.

Gap: Member states have
not taken the required
steps to domesticate the
provisions of international
and regional agreements
into national law, where
required to do so their
constitutional regime.

Those countries with more recent legislation tend to demonstrate
the influence of current principles of water governance. However,
none of the national water laws specifically provide for the
incorporation of the UN Convention, the SADC Revised Protocol
and/or the ZAMCOM Agreement. Only Namibia has ratified the
UN Convention. It should be noted however that some of the
various bilateral and trilateral agreements in operation across the
ZRB do make specific reference to the international instruments,
for example the SADC Revised Protocol.

Although international principles are evident, and mostly in policy, it is noteworthy that specific
reference to international or transboundary cooperation is seldom to be found in the
national laws. This means that although the precautionary principle or the principle of prevention
of significant harm may be evident, there are seldom, if ever, provisions for enforcing or enacting
these at the national level, with implications for example for planned development, as discussed
later in this section. This hampers the ability of countries to explore harm mitigating options such
as benefit sharing, which need to be approached from a position of cooperation. National laws are
much more detailed in relation to in-country WRM, apart from a
Gap: National water laws do
few exceptions, such as Botswana. As much as older legislation
not address transboundary
typically does not deal with transboundary water management, it
cooperation.
also tends not to deal with some internal water management
issues such as groundwater management.
Not unusually, the national water laws provide a framework for national water governance and
anticipate that greater levels of detail and administrative mandate will be achieved through
subordinate legislation and regulation.
A further typical feature is the provision for the establishment of a national water management
authority that has overarching responsibility for the provision of water resources, with subnational governance structures. Discussions with stakeholders however reveal that few of these
are fully established, and those that are seldom have the capacity to carry out their mandates, for
example for water allocation monitoring and/or for information collation.
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In some instances, the legal mandate of sub-national structures is
difficult to determine. It is often derived from “policy” and/or
“strategy” rather than from legislation and/or regulations, for
example the Mozambican National Water Policy and National
Water Strategy and the Botswanan National Water Policy (2012).
The question as to whether or not some countries regard these as
having the force of law is not answered in their legislation.

Gap: Unclear legal
mandates lead to
uncertainty and a lack of
enforcement, particularly
regarding institutional
mandates and
responsibilities.

D2. Institutional Frameworks
Naturally, institutional frameworks vary across the ZRB countries and this is not considered to be
an issue. Countries have different sets of institutional arrnagements governing water resources.
However, the riparian countries all have ZAMCOM Commissioners and part of their role is to
translate the provisions of the ZAMCOM Agreement into their own water resource management
environments.
Gap: National laws do
not give recognition to
the existence or role of
RBO and do not provide
guidance around the
relationship between
national bodies and
RBOs.

Our findings reveal that in most instances the national laws and
policies in place across the basin do not mention river basin
organisations, the role they play, or the relationship between RBOs
and certain key national departments. Furthermore, stakeholders in
the Basin have pointed out that there is low awareness of the
ZAMCOM in the riparian countries and that this is the real barrier to
managing the watercourse as a single, shared resource.

D3. Dimensions of Water Security
As per the Inception Report and as agreed in the Inception meeting with ZAMSEC, the
Comparative Assessment has been carried out in terms of the agreed Dimensions of Water
Security.
In terms of Equitable Access, management of water supply and demand is problematic across
the ZRB. None of the countries fully mandate or conduct integrated water resource supply and
demand planning that takes into account the water demands from all the high-water use sectors,
such as energy, agriculture and mining. This means that the ZRB riparian countries are not fully
prepared for meaningful participation in the SP for the Basin, which
Gap: Fully integrated water
intends to prioritise Basin projects and investments. In other words,
resource planning does
the ZRB riparian countries do not have comprehensive assessments
not take place at the
of their national priorities and this may get in the way of their ability
national level in the Basin.
to agree on Basin-level priorities.
Furthermore, apart from Botswana, no country has completely prioritised users or sectors, as
national allocation planning is not mandated. With this, no guidelines for allocations exist and
the needs of transboundary water users are not considered. Basin-wide stakeholder consultations
on the matter have revealed that the riparian countries look to ZAMCOM for a Basin-wide water
allocation policy, which could address all these related issues.
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The status of monitoring and reporting across the ZRB countries is of further concern, particularly
in light of the ZAMCOM Water Information System, the forthcoming decision support system
(DSS), and particularly for the effective implementation of the recently adopted Notification
Procedures for Planned Measures. Only Namibia and Tanzania have legislated mandates to
monitor and report on water quantity and quality for planning purposes. Furthermore,
monitoring stations across the Basin need to be rehabilitated or
Gap: Data and information
constructed. The unevenness or absence of monitoring stations
sharing across the Basin is
is prohibitive for sharing quality
uneven due to inadequate or
Gap: No basin level
data or even having data available
unmaintained monitoring
pollution, aquatic weeds
to share. This has implications for
stations; this compromise
and prohibited substances
evaluating Planned Developments;
standardized sharing of data
guideline, to encourage a
riparian countries are likely to be
consistent basin-wide
evaluating on the basis of inconsistently presented information,
approach.
which may even be incomplete.
The ZAMCOM Agreement provides that ZAMSEC is obliged to advise the Council and the
Technical Committee on the listing and the effects of substances, the introduction of which into
the Zambezi shall be prohibited, limited, investigated or monitored by Member States, and
provide guidelines for their mitigation. There is, however, no specific mention of regulating by
way of identifying applicable thresholds, standards and quality objectives. The SADC Revised
Protocol provides that Member States shall consult with a view to arriving at mutually agreeable
measures and methods to prevent, reduce and control pollution such as: (i) setting joint water
quality objectives and criteria; (ii) establishing techniques and practices to address pollution from
point and non-point sources; (ii) establishing lists of substances, the introduction of which into
the waters of a shared watercourse is to be prohibited, limited, investigated or monitored.
In terms of Planned Development, although few countries are obliged to do so under their
national legislation, most countries already notify each other of planned measures where
necessary and as per the provisions of the SADC Revised Protocol (this is a stronger feature of
some of the bilateral agreements in operation across the Basin). All the countries have EIA
legislation, but there is a notable unevenness in the related
Gap: EIA regulations are
provisions between the riparian countries. Harmonised EIA
not standardised, providing
legislation would greatly help to regulate the notifications. Also,
an uneven regulatory
the underpinning information and reporting, in terms of pre,
environment for the
during, and post-planned development, would benefit from a level
Notification Procedures.
of standardisation of guidelines - which are best provided for by
ZAMCOM.
Benefit Sharing is seldom an explicit provision of national laws and policies (Botswana is an
exception). However, there are many precedents and examples in the Basin and the region. The
bilateral agreements are premised on shared benefits; for example, the ZRA provides for energy
benefit sharing between the two signatory countries of Zambia and Zimbabwe.
Gap: A mechanism for
costing and regulating
shared benefits does not
exist in the ZRB

There is certainly no precedent or mechanism for Benefit Sharing
at a Basin-wide level, although most stakeholders believe this to be
a critical requirement for advancing the water security agenda
across the ZRB. In particular, a basis for costing and regulating
shared benefits would be useful to ZAMCOM. The Benefit Sharing
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approach provides a useful negotiation mechanisms in terms of mitigating harm in relation to
planned developments.
Dispute Resolution is generally under-defined in the region and the Basin, following an era of
peace building and cooperation. All ZRB riparian countries are party to the Revised Protocol on
Shared Watercourses in the Southern African Development Community, 2000 and the Agreement
on the Establishment of the Zambezi Watercourse Commission (2004). Accordingly, they all have
access to dispute mechanisms available under both instruments. The SADC Revised Protocol
includes a mediation provision and provides for a Tribunal to which disputes may be referred, noting
that the Tribunal was suspended for a period. Furthermore, countries generally prefer to resolve
their disputes among themselves, referring to foreign diplomacy,
Gap: National laws are often
and if a dispute is escalated, calling in previous heads of state.
silent on detailed
Nonetheless, a mediation provision in the ZAMCOM Agreement
mechanisms for referring
would be a beneficial addition to this agreement. A provision in the
and resolving disputes;
national laws that defers to the ZAMCOM Agreement or the SADC
Gap: The ZAMCOM
Revised Protocol dispute resolution mechanism in the case of
Agreement does not provide
transboundary water disputes would also provide clarity on the
for mediation.
forum to be used.
In a few instances, the mechanisms in the bilateral agreements are potentially in conflict with the
Basin-level and regional agreements. In particular, there is a paradox between the ZAMCOM
Agreement and the Zambezi River Agreement), to which Zambia and Zimbabwe are party. The
Zambezi River Agreement creates dispute resolution mechanisms in the form of arbitration, possibly
creating conflicting multiple forums for resolution of a dispute.
In terms of Regional Integration, most riparian countries aim to reduce trade barriers and wish
to foster regional trade and integration. However, as seen in the country summaries, few countries
perform well on the African Regional Integration Index. The landlocked countries tend to provide
more explicitly for regional trade and river navigation in their water laws; these countries, such as
Zimbabwe, depend heavily on the Zambezi for economic development and trade.
Although there are few provisions for regional trade in water, energy derived from water is traded
between riparians and sometimes it is traded more broadly within the region (for example
hydroelectric power is sold from Cahora Bassa in Tete Province to South Africa).
All the riparian countries are party to the United Nations Framework Convention on Climate
Change (UNFCCC), meaning that in terms of Climate Change Planning, most of the countries
either address climate change considerations in very great detail in national policy, or, in the
minority of cases, are intending to do so. All the countries have, at a minimum, submitted a Second
National Communication to the UNFCCC, communicating the country’s national circumstances in
terms of climate change and development. All countries have also submitted Nationally Determined
Contributions to the UNFCCC, underpinning the Paris Agreement and highlighting voluntary
national targets for activities to address climate change.
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Thus, all riparian countries have conducted some form of climate Risk and Vulnerability
Assessments, although the methodologies vary greatly. Moreover, national laws and regional
agreements do not make explicit provisions for EIAs to consider the impacts of climate change. EIAs
underpin planned measures and the information provided to other riparian countries. Integrating
climate change planning into NPs, in a standardised manner, will be critical for the future resilience
of the ZRB. This, in line with lack of standards for sharing,
Gap: EIAs are not required to
monitoring and reporting of information, is likely to compromise
consider climate change
ZAMCOM’s delivery against key aspects of its mandate, for
impacts (or transboundary
example in coordinating the NPs in the Basin, all of which should
impacts of the project).
factor in climate change.

D4. Overall Assessment
The legal gaps or deficiencies in the regulatory frameworks outlined above, and others identified in
more detail in this and previous reports, have the potential to severely compromise the Basin’s ability
to become water secure in the future, through resilience to climate and development impacts.
Unfortunately, the situation of legal gaps, deficiencies and
uncertainties associated with water security is likely to challenge the
peace building atmosphere that has underpinned regional
cooperation in the Basin. While riparian countries are enjoying the
atmosphere of peace in the region after a history of civil war and
colonialism, the peace experienced over the last 30 years could be
challenged in different ways such as through increasing water insecurity. This is because the gaps
and deficiencies detract from the Basin’s ability to manage the water resource in a resilient manner.
Water-related disputes may well increase in volume and complexity and although the region tends,
effectively, to rely on diplomatic avenues as a means of resolving these disputes, strengthening the
related regulatory dispute resolution measures could be a proactive and positive step toward
securing peace in the Basin in the future.
Gap: Climate change planning
is not transboundary, yet
climate change impacts are
often experienced across
political borders.

Peace and cooperation are the central constructs of a climate- and
Gap: There are no
development-resilient Basin where water resources are shared, as a
mechanisms for sharing the
single unit that belongs to all riparian countries. The nature of these
costs and benefits of the
constructs has changed. Changes to the Zambezi’s headwaters are
Basin, across the Basin, and
instructive in this regard. It continues to be essential that the
this may impact on countries
pristine nature of the Zambezi’s headwaters is protected and
required to protect the Basin’s
preserved. However, change is afoot. For the first time protecting
headwaters.
the headwaters is coming at an increasing cost, primarily because of population growth and
increased in-migration around the headwaters. It is important that the regulatory environment of
the Basin keeps ahead of these kinds of changes.
In conclusion, there is an informed basis for developing prioritised options for harmonising
national laws and for addressing gaps in the ZAMCOM Agreement in terms of regional and
international laws. Doing so could take riparian countries to a new and necessary level of
commitment to cooperative water resource management, one that advances national interests
because the interests of the Basin as a whole have been advanced.
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