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Executive Summary   

Context of the Assignment  

The Zambezi River Basin (ZRB) is the key source of water for a substantial part of southern Africa. 
Its usage, quality, and extraction are of shared concern to all eight riparian states, namely Angola, 
Botswana, Malawi, Mozambique, Namibia, Tanzania, Zambia, and Zimbabwe, as well as to other 
parts of the region. The risks to water resources are numerous and many of these, such as 
governance, livelihoods and climate change, are transboundary, with knock-on effects within 
riparian countries and across the basin. This is because water acts as a stress multiplier, for example 
of climate change, across borders. The riparian states of the Zambezi have demonstrated recognition 
of the multiple benefits of cooperation around the management and development of the Basin’s 
shared waters, through coming together to form the Zambezi Watercourse Commission (ZAMCOM). 
This organisation is tasked with advising Member States on cooperative management of the shared 
resource, for the benefit of the Basin as a whole.   

Among other important provisions, the Agreement on the Establishment of the Zambezi 
Watercourse Commission of 2004, provides for one of the objectives of the Commission under 
Article 5; to promote and assist in the harmonisation of national water policies and legislative 
measures. For this reason, and with World Bank support, ZAMCOM commissioned this Equivalence 
Assessment of National Water Laws among Riparian States in the Zambezi River Basin 
(“Equivalence Assessment”, or “Assessment”). 

ZAMCOM’s principle objective is “to promote the equitable and reasonable utilisation of the Zambezi 
Watercourse as well as the efficient and sustainable development thereof” (ToR, Section 1.2). This 
objective underpins this Assessment. The alignment of water laws and policies between riparian 
countries and within the region is critical to achieving this objective, particularly given the evolving 
scope of work of ZAMCOM and the extent of investments under development in the ZRB. A robust 
regulatory framework is necessary for protecting the water resource and related investments in the 
Basin, and can greatly contribute to mitigating any underlying risks. Energy security, increased 
agricultural production, enhanced tourism and improved employment opportunities are among the 
co-benefits of the shared water resource that are currently important to the ZRB and to the Southern 
African Development Community (SADC). Water security is a critical success factor in securing these 
shared benefits for optimal and sustainable use by multiple riparian countries. 

Methodology 

Noting the wealth of water-related laws and policies across the Basin, an understanding of the 
dimensions of water security, and international best practice within those dimensions in the context 
of regional cooperation, provides the basis for filtering priorities in harmonising national water laws 

The underpinning assignment assumption is that harmonisation of the regulatory environment 
is a critical success factor to managing risks to water security. Thus, a comparative analysis of 
laws, policies and administration has been undertaken to assess where harmonisation is 
required for the various dimensions of water usage and management. The comparative 
assessment undertaken, relied on the development and application of a comprehensive 
methodology (fully detailed in Supplementary Report No. 2). 
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between riparian countries and with the ZAMCOM Agreement. It is also central to considering the 
relationships between national, basin-level, regional and international water agreements and laws. 

Six key dimensions of water security were identified and validated for the ZRB under this project: i) 
equitable access to water; ii) planned development; iii) benefit sharing; iv) dispute resolution; v) 
regional integration; and vi) climate change planning. An in-depth good practice review, in law and 
in the literature, highlighted a set of indicators for each dimension (detailed in Section B of this 
Report). Stakeholder engagement across the riparian countries, and in a ZAMCOM workshop, 
further validated these findings.  

A comprehensive database of around 400 relevant laws and policies of ZRB states is available from 
this assessment. A schedule of laws, policies and regulations obtained for each country, and classified 
according to the dimensions, was made available to institutional and legal representatives of the 
riparian countries, who assisted in ensuring the completeness of the database. The laws and policies 
contained in the database were analysed using the project Assessment Framework detailed in 
Supplementary Report No. 1: Methodology and Assessment Framework. The results, summarised in 
the body of this report and provided in full as Annexure 3, point toward the major gaps and 
inconsistencies in the regulatory environment for transboundary water within the ZRB. These gaps 
are in relation both to the requirements of the ZAMCOM Agreement, as well as good practice in water 
resource management generally.  

The dimensions of water security and ZRB riparian countries 

Equitable Access 

Equitable Access to Water can be defined as the situation in which all riparian countries, and 
water users within each country, have the opportunities to take full advantage  
of the available water resources of the Basin. 

 

Access to the requisite quantity and quality of water is of common concern to all riparian states, 
though the potential impacts of reduced quantity and quality of water are likely to be most severely 
felt by downstream nations. It is important that the shared water resources are managed in a way 
that allows riparian states to secure equitable access to water in perpetuity. To achieve this goal, it is 
important that laws and policies across the basin are harmonised as far as possible with good 
practice, as detailed in section B of this report. 

In terms of Equitable Access, management of water supply and demand is problematic across the 
ZRB. None of the countries fully mandate or conduct integrated water resource supply and demand 
planning that takes into account the water demands from all the high-water use sectors, such as 
energy, agriculture and mining. Potentially, this means that the ZRB riparian countries are not fully 
prepared for meaningful participation in implementing the forthcoming Strategic Plan for the Basin, 
which intends to prioritise Basin projects and investments. In other words, the ZRB riparian 
countries do not have comprehensive assessments of their national priorities and this may impede 
their ability to agree on Basin-level priorities. 

The status of monitoring and reporting across the ZRB countries is of further concern, particularly 
in light of the ZAMCOM Water Information System, the forthcoming decision support system (DSS), 
and particularly for the effective implementation of the recently adopted Notification Procedures for 
Planned Measures. Only Namibia and Tanzania have legislated mandates to monitor and report on 
water quantity and quality for planning purposes.  



Section A: Introduction 
    
 

3 
ZAMCOM Agreement Comparative Assessment & Gap Analysis 

The ZAMCOM Agreement provides that ZAMSEC is obliged to advise the Council and the Technical 
Committee on the listing and the effects of substances, the introduction of which into the Zambezi 
shall be prohibited, limited, investigated or monitored by Member States, and provide guidelines for 
their mitigation.  There is, however, no specific mention of regulating by way of identifying applicable 
thresholds, standards and quality objectives, which poses a risk to water quality across the basin. 

 

Planned Development 

Planned Development means any planned measure, programme, project or activity that 
utilises or affects the shared Watercourse in a way that may adversely affect another riparian 
country.  (adapted from ZAMCOM 2017) 

 

Infrastructure projects in transboundary settings require specific planning, development and 
management approaches in order to address the transboundary nature of the resources in question 
and to avoid unintended consequences. Development in the ZRB aims to ensure that the use of the 
basin’s water and its related resources contributes to sustainable economic development. Poverty 
alleviation is a primary objective of all riparian countries and further development of the basin’s 
resources should aim to improve livelihoods and opportunities for as much of the population as 
possible.   

In terms of Planned Development, although few countries are obliged to do so under their 
national legislation, most countries already notify each other of planned measures where 
necessary and as per the provisions of the SADC Revised Protocol (this is a stronger feature of 
some of the bilateral agreements in operation across the Basin).  

ZRB Member States generally recognise that economic development is uneven across the Basin 
and all the riparian countries continue to face severe challenges of poverty, inequality and 
unemployment. The Member States therefore recognise that their neighbours and fellow riparian 
countries must be allowed to develop. Although accountability is expected, this is with a view to 
ensuring that risk mitigation strategies are in place, if action in one country negatively affects 
others, rather than through preventative measures. This context is critical in considering the key 
findings of this assessment.  

All the countries have EIA legislation, but there is a notable unevenness in the related provisions 
between the riparian countries. Noting that this was a factor in the final development and 
resolution of the Notification Procedures for Planned Measures, harmonised EIA legislation 
would greatly help to regulate and manage the notifications. Also, the underpinning information 
and reporting, in terms of pre, during, and post-planned development, would benefit from a level 
of standardisation of guidelines - which are best provided for by ZAMCOM.  

Robust public participation is mostly under-provided for and this is likely to compromise efforts 
at the ZAMCOM level to manage water resources in an equitable manner while preventing 
significant harm in planned developments. Other than provisions in the legislation for EIAs, 
robust public participation is not mandated (although often discussed as an empowering 
provision) in the national laws of most riparian countries. The ZAMCOM Agreement (2004) 
makes reference to public participation but does not detail process and guidelines. A few riparian 
countries see extended public participation at sub-basin levels, particularly when determining 
allocation. Although most EIA legislation makes clear provision for public participation, few 
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countries require that EIAs consider transboundary impacts and there is no provision for public 
participation beyond the national borders.  

 

Benefit Sharing 

“In the context of transboundary watercourses, benefit sharing may be defined as the process 
where riparians cooperate in optimising and equitably dividing the goods, products and 
services connected directly or indirectly to the watercourse, or arising from the use of its 
waters” (SADC, n.d.). 

 

This dimension addresses benefit sharing as a means of enhancing regional cooperation across the 
ZRB and the southern African region, contributing to increased resilience and water security. 
Currently the application of the approach is varied and mostly driven by bilateral agreements 
between countries in the region, for example with regard to managing Lake Kariba. Riparian 
countries associate benefit sharing with a need for a clear approach to measuring and allocating the 
costs of as well as the benefits from specific activities undertaken along the ZRB basin (Annexure 1, 
Stakeholder Interview Notes). Promoting a better understanding and application of the benefit 
sharing approach, through enhanced data and improved sharing of information, and through 
establishing a clear basis for determining equity, is generally seen as one of the main roles of 
ZAMCOM as a River Basin Organisation (Annexure 1, Stakeholder Interview Notes). 

Benefit Sharing is seldom an explicit provision of national laws and policies (Botswana is an 
exception). However, there are many precedents and examples in the Basin and the region. The 
bilateral agreements are premised on shared benefits; for example, the Zambezi River Authority 
provides for energy benefit sharing between the two signatory countries of Zambia and Zimbabwe.  

There is certainly no precedent or mechanism for Benefit Sharing at a Basin-wide level, although 
most stakeholders believe this to be a critical requirement for advancing the water security agenda 
and related cooperative management and governance across the ZRB. In particular, a basis for 
costing and regulating shared benefits would be useful to ZAMCOM. The Benefit Sharing approach 
provides a useful negotiation mechanisms in terms of mitigating harm in relation to planned 
developments. 

 

Dispute Resolution 

Dispute Resolution refers to one of several different processes used to resolve disputes between 
parties, including negotiation, mediation, arbitration, collaborative law and litigation. 

 

As water scarcity increases – due to population growth, urbanisation and climate change – so does 
the risk of transboundary disputes. It is important that dispute resolution mechanisms are 
established and agreed upon by states sharing transboundary water resources. This is achieved either 
through bilateral agreements directly between two Member States, or multilaterally, usually through 
a basin-level agreement. In order to address this challenge, a number of RBOs have established 
dispute resolution mechanisms (Schmeier, 2013). In such circumstances Member States are obliged 
to undertake dispute resolution using the agreed-upon mechanisms. 

Dispute Resolution is generally under-defined in the region and the Basin, following an era of 
peace building and cooperation. All ZRB riparian countries are party to the Revised Protocol on 
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Shared Watercourses in the Southern African Development Community, 2000 and the Agreement 
on the Establishment of the Zambezi Watercourse Commission (2004). Accordingly, they all have 
access to dispute mechanisms available under both instruments. The SADC Revised Protocol 
includes a mediation provision and provides for a Tribunal to which disputes may be referred, noting 
that the Tribunal was suspended for a period. Furthermore, countries generally prefer to resolve 
their disputes among themselves, referring to foreign diplomacy, and if a dispute is escalated, calling 
in previous heads of state. Nonetheless, a mediation provision in the ZAMCOM Agreement would be 
a beneficial addition to this agreement. A provision in the national laws that defers to the ZAMCOM 
Agreement or the SADC Revised Protocol dispute resolution mechanism in the case of transboundary 
water disputes would also provide clarity on the forum to be used. 

 

Regional Integration 

Regional integration is the process by which two or more nation- states agree to cooperate 
and work closely together to achieve peace, stability and wealth. 

 

This dimension broadly considers the role of water in promoting regional integration. Specifically, it 
addresses trade and navigable use and will examine the extent to which national water laws and 
policies provide for or promote regional trade in water-related goods and services, and navigable 
use. “Successful regional integration would allow countries to specialise in their comparative 
advantages and trade, leading to higher efficiency and growth. It would also improve critical 
integration into global value chains, and would reduce ‘between country’ inequality” (AfDB, 2016). 

In terms of Regional Integration, most riparian countries aim to reduce trade barriers and wish 
to foster regional trade and integration. However, as seen in the country summaries, few countries 
perform well on the African Regional Integration Index. Although there are a few provisions for 
regional trade in water, energy derived from water is traded between riparian countries and 
sometimes it is traded more broadly within the region (for example hydroelectric power is sold from 
Cahora Bassa in Tete Province to South Africa). Although Regional Integration is reviewed as a 
dimension of water security in its own right, there are strong links with the other dimensions, 
particularly Benefit Sharing (shared benefits are enabled by stronger regional integration of water 
management) and, to some extent, Planned Development, which, through processes such as the 
Notification Procedures for Planned Measures, promotes regional integration. 

 

Climate Change Planning 

Climate Change Planning can be defined as a set of political initiatives, legislation and 
strategies intended to guide efforts for climate change responses at various levels:  
international, regional, national or local level (for example basin level). 

 

Given the known and potential negative impacts of climate change on water availability in the ZRB, 
there is a clear requirement for riparian countries to plan for climate change adaptation measures. 
This is necessary both to protect national interests and to prevent transboundary harm, the latter 
being a principle embedded in the ZAMCOM Agreement (2004) and in international water law. 
There is a need for countries to identify and plan for activities aimed at reducing the vulnerability of 
local communities and economic sectors, within and outside of national boundaries. Climate change 
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adaptation measures need large investments to negate the implications of climate change for water 
availability in other parts of the basin. Thus, climate change planning will become one of the main 
drivers of changes in the way water resources are managed in the ZRB.  

All riparian countries have conducted some form of climate Risk and Vulnerability Assessments, 
although the methodologies vary greatly. Moreover, national laws and regional agreements do not 
make explicit provisions for EIAs to consider the impacts of climate change. EIAs underpin planned 
measures and the information provided to other riparian countries. Integrating climate change 
planning into NPs, in a standardised manner, will be critical for the future resilience of the ZRB. 
This, in line with lack of standards for sharing, monitoring and reporting of information, is likely to 
compromise ZAMCOM’s delivery against key aspects of its mandate, for example in coordinating the 
NPs in the Basin, all of which should factor in climate change. 

Key Results of the comparative assessment of water laws in the ZRB 

The findings of our assessment of national water laws against good practice and the requirements of 
the ZAMCOM Agreement are detailed in Section D of this report on a country by country basis. A 
high-level summary of the findings is outlined below according to each of the dimensions of water 
security, following an overview of general findings relating to the regulatory frameworks and 
institutional arrangements. 

Regulatory Frameworks & Institutional Arrangements 

Water law reforms have been taking place over the past decade in the ZRB but, in general, the pace 
of change has been slow. The legislative frameworks are outdated in most of the riparian countries - 
a situation that is coinciding with increasing risks to water security across the basin and the region. 
Nonetheless, there are examples of alignment with the international trends for water resource 
management, such as Namibia, which has developed policy and practice based on sound 
environmental and resource management principles, although not yet translated into law. These 
principles include those that foster transparency, public participation and decentralised water 
management, and can be used as examples of good practice within the basin, amongst others.  

Like Namibia, other riparian countries have evolved their water policies through highly relevant 
water reforms. However, these have still to be written into law, with the resultant legislative void 
leaving these water reforms vulnerable to legal challenge.  

National water laws and policies in the ZRB deal primarily with in-country/national issues. Those 
countries that have developed progressive laws and policies on transboundary water resource 
management have not developed these in collaboration with other riparian countries, except for 
bilateral agreements which are established for specific purposes, usually economic in nature. 

Within the national laws, the empowering nature of critical provisions, rather than their mandatory 
aspects, are highlighted as legal deficiencies in the ZRB riparian countries. In particular, those 
provisions related to information sharing, monitoring and reporting are noted, as they have 
transboundary and regional implications. In other words, the countries are given the power to 
generate and provide information, but this is discretionary and they are not mandated to do so.  
Information and data that is central to effective and equitable transboundary resource management 
and decision making, is not streamlined, or standardised across the Basin. The Rules and Procedures 
for Sharing of Data and Information Related to the Management and Development of the Zambezi 
Watercourse prescribe the Zambezi Water Information System (ZAMWIS) for this purpose, where 
information is entered into and shared via this central system. This indicates a degree of 



Section A: Introduction 
    
 

7 
ZAMCOM Agreement Comparative Assessment & Gap Analysis 

standardisation that is also noted in terms of the recently adopted ZAMCOM Procedures for 
Notification of Planned Measures (NPs), where riparian countries are expected to submit data to 
ZAMCOM, through the Zambezi Watercourse Commission Secretariat (ZAMSEC), in a prescribed 
format. However, there remains an alignment issue with and between national laws and policies. The 
national laws of the ZAMCOM Member States and riparian countries do not explicitly mandate their 
relevant departments or Ministers to submit information to ZAMCOM, nor do national data 
collection systems necessarily align with the depth and format required under the NPs. Thus, the 
quality of data captured, the uneven availability of data (many monitoring stations are identified in 
the NPs and in terms of this assessment as being in need of rehabilitation/installation), and that 
certain key information is not mandatory to share (in terms of table 1, under section 3.2), are all 
impediments to the alignment sought under ZAMWIS and in terms of the NPs.  

This potentially compromises decision making and investment planning. Moreover, most countries 
are not obliged by law to make information available, and do so only if they see fit. Although, as 
already noted, this situation has been addressed to a great extent by the recently adopted NPs and 
under ZAMWIS, and the guidelines these provide, this situation has the potential to compromise 
ZAMCOM’s ability to fulfil its functions in the Basin primarily because Member States are not 
explicitly mandated or enabled to provide certain critical data and information in accordance with 
the standard and prescribed formats. This in turn could limit the fulfilment of their obligations to 
share useful and accessible information with other riparian states via ZAMCOM, thus potentially 
compromising ZAMCOM’s ability to fulfil its role of determining the completeness of information 
and coordinating risk mitigation.  

This situation plays itself out in specific and concerning ways. Many riparian countries are 
expressing interest in  ZAMCOM establishing a Basin-level water allocation policy (Annexure 1: 
Stakeholder Interview Notes), central to ensuring equitable utilisation of the resource. Yet, few 
countries have national and sub-national water allocation policies in place and most lack sufficient 
information to determine the national water balance and related demand forecasts required to 
underpin these policies. Thus, the Basin and the national ability to plan and prioritise the allocation 
of available water resources is compromised, a significant concern for current and future water 
resource security, particularly in an increasingly climate-constrained environment.  

The highlighted legislative deficiencies also give cause for concern around planned development, a 
dimension of water security that is closely interlinked with the obligation to prevent harm and with 
the principle of equitable utilisation. As revealed in stakeholder consultations, most countries 
undertake to notify potentially effected countries of planned activities (in accordance with the SADC 
Revised Protocol (2000)). However, the data collection and information sharing challenges 
discussed above are an impediment to rolling out ZAMCOM’s very recently approved NPs, because 
there are no related legal obligations in national laws of riparian countries. Should countries 
continue to share their information on developments according to their prescribed national formats 
and not in accordance with the format and depth outlined in the NPs, it will be difficult for riparian 
countries and ZAMCOM to navigate the best course of action and to chart this, together, as Basin 
stakeholders. The risk here is that the formulation of data becomes a dispute in and of itself, and gets 
in the way of addressing the main issue, namely the planned development and its impacts. 

The forthcoming Strategic Plan for the Zambezi Watercourse (SP) is designed to chart the most 
appropriate course of action and investment pathways for utilisation of the Basin’s resources. While 
the SP is being developed in a consultative manner through participatory analysis with Basin 
stakeholders, and is also informed by science, in terms of the findings of this assessment, its 
implementation is not necessarily supported by an enabling regulatory framework, particularly at 
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the national level. This is likely to make it difficult for ZAMCOM to realise success in implementation. 
Our findings reveal that in most instances the national laws and policies in place across the basin do 
not mention river basin organisations, the role they play, or the relationship between RBOs and 
certain key national departments. 

Few riparian countries conduct cross-sectoral and fully integrated water resource development 
planning. This is a further critical impediment to the implementation of the SP. Riparian countries 
have no formal means of identifying their water-related development priorities and of coherently 
considering the related resource competition and climate risks. The SP aims to prioritise Basin 
investments, and it is difficult to envision this in the absence of informed, national-level priorities. 
While all countries have national development plans in place, water resource development planning 
is conducted across sectors in very few countries, thus limiting their ability to truly interrogate and 
understand development planning priorities.  

Concluding Remarks 

The legal opportunities and deficiencies outlined above, and others identified in more detail in this 
report, have the potential to compromise the Basin’s ability to be water secure in the future, based 
on its ability to be climate-and-development-resilient. Other critical success factors to a resilient 
Basin are also impeded by these deficiencies, such as the ability to promote and share the multiple 
benefits of the water resource across multiple countries, and to strengthen regional integration – 
central features of regional cooperation.  

Unfortunately, the situation could challenge the peace building atmosphere that has underpinned 
regional cooperation since the colonial era ended through liberation movements in the Basin. Water-
related disputes may well increase in volume and complexity and although the region tends 
successfully to rely on diplomatic avenues as a means of resolving these disputes, strengthening the 
related regulatory dispute resolution measures could be a proactive and positive step toward 
securing peace in the Basin in the future.  

Peace and cooperation are the central constructs of a climate- and development-resilient Basin 
where water resources are shared, as a single unit that belongs to all riparian countries. The ZRB 
Member States and the broader SADC region have a sound track-record of managing and resolving 
disputes and conflict over water, relying on regional rather than international means of resolving 
disputes.  The nature of the peace and cooperation constructs is, however, changing. What is 
happening in the Zambezi’s headwaters is instructive in this regard. It continues to be essential that 
the pristine nature of the Zambezi’s headwaters is protected and preserved. However, change is 
afoot. For the first time protecting the headwaters is coming at an increasing cost, primarily because 
of population growth and increased in-migration around the headwaters. These are among the 
changes that the regulatory environment in the Basin must keep ahead of. 

Building upon the findings of this report, further analysis will be conducted to situate these findings 
within the context of the Regional and International Comparative Assessment and Gap Analysis, 
Deliverable 5 of this Assignment. Understanding how national level gaps interface with the 
requirements of international and regional water law and policy will point towards the options for 
harmonisation of law and policy within the ZRB which may advance water security across the Basin. 
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Section A: Introduction  

A1 Overview of this report  

This Report constitutes the fourth deliverable in accordance with the Deliverables schedule in the 
project Terms of Reference, found on page 38 of the project Contract. It builds on the review of good 
practice undertaken under Deliverable 3: Draft Comparative Analysis covering each of the areas, 
detailing the form and character of stated aspects of water resources management, further elaborated 
as Dimensions of Water Security in the Inception Report (IR). This report expands or narrows the 
focus where necessary.  

The set of preliminary indicators from the Deliverable 3 report has been refined (refer to the 
Methodology Report, Supplementary Report 1, for a full set of indicators), informed by the further 
development of the good practice review, stakeholder inputs and Zambezi Watercourse Commission 
Secretariat (ZAMSEC) comments. The good practice review (Section B of this report) is informed by 
relevant and current literature and the legal review (Section C to this report). In particular, this 
Report includes a thorough review of the Agreement on the Establishment of the Zambezi 
Watercourses Commission, 2004 (ZAMCOM Agreement) in terms of the dimensions of water 
security as fully elaborated in Deliverable 3. The Report then considers the national laws and policies 
in each of the Zambezi River Basin (ZRB) riparian countries, again against the identified dimensions 
of water security.  

Interviews conducted at the ZAMCOM meetings and workshops, held in Mozambique and Tanzania 
in February and April 2017, yielded findings that have been incorporated into this Report (see 
Annexure 1 for further detail on stakeholder engagement).  

Indicators of good practice against the six dimensions of water security (Dimensions) outlined in the 
IR have been the basis against which national water laws, regulations and policies have been assessed 
for equivalence between the eight riparian countries and against the ZAMCOM Agreement. These 
dimensions are: 

• Equitable Access to Water  
• Planned Development 
• Benefit Sharing 
• Dispute Resolution 
• Regional Integration 
• Climate Change Planning 

The determinants of good practice are as follows:  

i) principles of international water law;  

ii) pertinent aspects of the regional water instruments;  

iii) Integrated Water Resource Management (IWRM) principles; and  

iv) identified best practice globally, against each dimension.  

Only one of eight riparian countries in the ZRB is bound by the United Nations Convention on the 
Law of the Non-Navigational Uses of International Watercourses, 1997 (UN Convention) and all the 
ZRB riparian countries are parties to the Revised Protocol on Shared Watercourses in the Southern 
African Development Community, 2000 (SADC Revised Protocol). The ZAMCOM Agreement 
(2004) does however incorporate key elements of international water law principles, as discussed in 
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the good practice review of this report as well as in the legal review provided in Section C. Thus the 
legal review of the ZAMCOM Agreement (Section C of this Report) provides a useful gap analysis 
between the provisions of the Agreement (in terms of the dimensions), as well as insight into the 
thinking and approaches of riparian countries that have influenced their national water laws and 
policies. 

A2 Context – Water Law and Global Good Practice 

2.1  The role of water law 

It is unusual for an area of law to be defined by a particular resource. In the broader context of the 
subject matter of the law however, water is unique in that it fulfils so many diverse and critical human 
needs. As highlighted in the IR, water is critical to human survival, it gives life to fish populations 
and essential food crops, it is widely used for recreational and navigation purposes, it purifies the 
air, and, alongside coal and nuclear, it is one of the three most important energy resources in the 
world (although renewable energy, e.g. from the sun or wind, is fast gaining traction).  

Water is a plentiful substance and yet it is often considered precious, mainly because there is often 
not enough water of the right quality, in the right place at the right time. Therefore, competition for 
the water resource is strong. The same river may supply water for: an irrigation scheme for farmers, 
a municipality’s water supply, a hydropower plant, a breeding ground for fisheries, a mining 
operation’s waste disposal site, as well as acting as a waterway for transport or recreation. The 
implications of one choice over another (trade-offs) can be far-reaching. For instance, a decision to 
transfer water from a rural community to a city may result in a decline in the sending community’s 
agricultural productivity, and may facilitate economic growth in the recipient city while minimising 
growth opportunities in the sending community. The transfer may also make sewage treatment more 
difficult (as stream flows diminish), may deprive the sending area of groundwater recharge, and may 
affect the ecology of both areas.  

Thus, it is important to recognise the many and varying needs related to water, all of which increase 
the importance of the role of law. An absence of clearly defined rights and liabilities can be 
dangerous. Lives have been lost over water disputes, for instance, around Lake Turkana, fed by the 
Omo River and an important water resource for Ethiopian and Kenyan pastoralist tribes. In recent 
years, rising temperatures and reduced rainfall have contributed to the Lake’s shrinking in size, so 
that the Lake waters retreated into Kenya. Ethiopian tribes began to follow the water into Kenya, 
resulting in inter-tribal conflict and a number of deaths. The conflict, and number of related deaths, 
rose to levels serious enough to cause the Kenyan President and Ethiopian Prime Minister to meet 
in Uganda (in May 2011) to hold talks over the conflict (Marie, 2012; Powers, 2011).  This example 
illustrates the importance of sound, cooperative transboundary water relations, which are tied to 
foreign diplomacy, and which can influence peace and security – or serious conflict – between 
countries.  

In some ways, water law is not dissimilar to property law in that similar concepts of ownership apply. 
Water is however distinguishable in that it is a moving resource, meaning that some of the traditional 
concepts of ownership are not applicable. Although water laws differ greatly between countries, the 
notion of substantial public rights to the resource is a common theme across most water allocation 
regimes around the world and historically.  

Water law is a relatively young and dynamic field of law. Whereas a set of historical conditions 
typically drove the initial development of water law, social stimuli arising from a set of modern 



Section A: Introduction 
    
 

11 
ZAMCOM Agreement Comparative Assessment & Gap Analysis 

circumstances typically trigger change. In contrast, more well-developed areas of law see changes 
taking place slowly and at the periphery (Getches, 1997).    

Three central tasks underpin the water law equivalence assessment for the ZRB: 

i)   a comparison of established legal instruments in the Basin, regionally and internationally;  
ii)   a critical evaluation of the performance of the legal system in the ZRB (noting that this 

‘system’ comprises national laws, policies and practices, with some regional policy in place); 
and  

iii)  identification of solutions to unresolved problems.  

The success of the law is measured in terms of how well it meets the needs of society. This is even 
more true for water law, where its success can be evaluated by how well water regimes are meeting 
the needs of their societies. This underpins the assessment of water law equivalence and 
harmonisation in the ZRB.  

2.2  Global practice and trends in water resource management law 

Countries such as Kenya, Namibia, Zambia and South Africa – along with some European Union 
(EU) Member States that have revised or updated their laws in terms of IWRM principles – 
demonstrate: 

• Conjunctive management of ground and surface water resources (i.e. harmoniously 
combining the use of surface and groundwater to minimise any undesirable physical, 
environmental or economic effects of each solution so as to optimise water demand), with 
recognition that groundwater needs to be better regulated, as well as conjunctive 
management of water quality and quantity 

• The adoption of a basin management approach, thus following hydrological boundaries 
rather than administrative or political boundaries 

• Recognition of and improved practices in stakeholder involvement 
• Incorporation of flood management considerations as well as of resource management 

considerations, along with a blend of hard and soft approaches or solutions (e.g. natural flood 
management).  

In terms of institutional arrangements and coordination in these countries, although there is a trend 
towards consolidating water resource management duties into a single entity or agency, the reality 
is that the management functions are still split according to silos. For example, ground and surface 
water management duties are not connected, nor are water quantity and water quality management 
functions joined up. Also, although many agree that the basin management approach is ideal, the 
reality is that there is a mixed national application of this ideal: political interests and realities push 
against basin approaches, and local politics often have much more immediate influence than 
national objectives.  

While working towards institutionalising and operationalising single coordinating entities for river 
basins, cross-sectoral management approaches are recognised as an interim solution (the climate 
change arena has highlighted the requirement for this type of solution very strongly). Cross-sectoral 
arrangements would need to cross-cut drinking water, agriculture, pollution control, energy and 
fisheries, etc.).  

In managing transboundary waters, coordination between international basin organisations, 
catchment management agencies and national management authorities necessitates clear 
differentiation of responsibilities, reporting lines and appropriate legal frameworks. The aspects that 
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are considered critical to effective transboundary water management, but that are not fully in 
operation in shared river basins across the world, are: 

• Lateral data sharing agreements (e.g. the Indus River Basin is an example of good practice 
on data and information sharing between riparian states) 

• Notification procedures for planned works, as set out in the United Nations Convention on 
the Law of the Non-Navigational Uses of International Watercourses, 1997, that are now in 
force (with Notification Procedures for Planned Measures recently developed and adopted by 
the ZAMCOM Ministerial Council)   

• Sharing of cross-border data, such as flood management, noting that this requires 
harmonisation of data collection as well as of nomenclature.  

 

To ensure and enable good practice stakeholder involvement (discussed further in Section B), it may 
be necessary to review the Right to Information legislation, which is linked to Human Rights 
legislation in the national legislation of riparian countries. The Right to Information underpins 
IWRM approaches, which, when properly enforced, operate on the basis of stronger stakeholder 
involvement, for instance through informing decision makers of management effectiveness of large 
infrastructure such as dams, and particularly in the devolution of water management to users 
(predicated on the assumption that users better understand the resource and its constraints). 
Shared, quality information is widely considered as indispensable to robust stakeholder dialogue 
between sectors and riparian countries. 

2.3  Elements of robust water law  

A number of critical factors determine whether or not a water law is robust. These are briefly outlined 
and elaborated below, as adapted from research and analysis conducted by the UNESCO Centre for 
Water Law, Policy and Science (Allan, 2016).   

People-centric laws and sustainable development 
Critically, water governance has more to do with people than with water. Therefore, the emphasis 
should be on connecting people in order to combat compartmentalisation (UNESCO, 2011). As such, 
water governance is about joint decision making. It is about consensus building and conflict 
resolution – and external accountability. At the same time, the goals and principles of sustainable 
development have taken centre stage, requiring that multilateral governance play a regulatory role, 
defining standards and constraints. These are often embedded in previously negotiated international 
instruments, such as the Kyoto Protocol and / or in international standards for quality, safety and 
access or for good or clean water quality and robust and sustainable water safety strategies (found 
for example in the Sustainable Development Goals (SDGs), agreed in 2015). In this regard, the 
national state acts as a facilitator and policy maker, formulating clear, transparent and directive 
national policy and laws.  

The elements of robust water law, global practice and trends, and regional and ZRB practice and 
trends, inform the discussion in Section B on good practice and the establishment of a set of 
Indicators.  

Adaptability 
Noting the relative newness and dynamism of water law, the extent to which water legal 
frameworks allow for adaptation to societal and environmental changes is a major 
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determinant of robust water law (Legal Review, Section C to this report). Changes that water laws 
need to be able to adapt and respond to include:  

• Resource availability patterns (e.g. sustained changes in seasonal rainfall patterns) 
• Consumption patterns (e.g. increased water usage as people become wealthier, demographic 

changes and population growth, urbanisation) 
• Policy priorities and current strategic directions, such as climate change responses, energy 

developments and environmental protection 
• New scientific knowledge on resource availability and the impacts of existing and new uses 

(e.g. detailed analysis of the socio-economic impacts of trade-off decisions). 

Critically, relatively new concepts and global strategic direction that affect water availability and 
water resource management must be adapted to, as countries around the world sign up to the 
underlying principles and overarching objectives. Specifically, these include equity, sustainability, 
ecological protection and climate change. All of these give rise to impending changes in water 
resource availability and considerations of future needs, recognising that the latter must now be 
taken into account in water use rights. 

Other specific, additional considerations relating to the need for adaptability, or responsiveness in 
water law are:  

• Climate change is altering weather and therefore water patterns for the long term, meaning 
that relying on historical data may no longer be possible.  

• Climate change has great potential for taking systems, such as watercourses, to a tipping 
point, or beyond a point of no return (a critical threshold).  

• Climate change and increased demand for energy access are among the drivers for greater 
investments in hydropower energy resource developments, including in the Zambezi Basin. 

• Recognition in science that ecological baselines are not static. 
• International obligations on transboundary waters. 
• Multiple layers of decision making.    

Policy and legal framework coherence 
A further factor that determines whether or not a water law is robust is the extent to which there is 
policy coherence with other pertinent legal frameworks, such as those of water-dependent sectors – 
does the one facilitate the achievement of the other?    

Balancing competition for the resource 
The ability, within the legal framework, to balance and manage competing needs is a further 
determinant. As discussed, water competition is keen and cross-sectoral (agriculture, energy, 
livelihoods, human needs, tourism, transport, etc.). What is critical is that there is consistency 
between sectors on policy, avoiding incoherence and perverse subsidies.  

Since the process of changing laws is usually long and intensive (mainly because users are attached 
to outdated principles and because the results achieved for the level of effort involved are slow to 
reveal themselves), a realistic approach is critical. Important considerations to be taken into account 
are the relevant resource constraints (human, financial and technological).  

Best, or good practice is therefore to create a legal framework that is flexible enough to adapt, while 
providing adequate certainty about the fundamental principles. Thus the desired legal framework 
is dynamic where it needs to be. The legal review and variation functions are imperative.  
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Section B: Good Practice Review 

B1 Dimension: Equitable Access to Water 

1.1 Overview 

Equitable Access to Water can be defined as the situation in which all riparian countries, 
and water users within each country, have the opportunities to take full advantage  
of the available water resources of the Basin. 

 

This dimension seeks to assess whether there are mechanisms in the ZRB to ensure equitable access 
to water.  

The equitable access to water is underpinned by the following assumptions: 
a)  the existence of adequate water resources; 

b)  the water supply is based on water suitable for purpose, i.e. water quality.   

The human need for water for the purpose of drinking is self-evident, and the need for water for 
sanitation purposes is inarguable; water is also a primary input for livelihoods and a crucial resource 
across different economic sectors. However, these other uses for water, such as in agriculture, mining 
and industry, increase the strain on available fresh water resources, thereby increasing the difficult 
challenge countries face in providing equitable access to water and sanitation for their populations. 
Adding to the complexity of this challenge is the triple threat of climate change, rapid urbanisation 
and population growth, bringing the issue of water security to the top of the development agenda. As 
such, it becomes the stress multiplier through which climate change effects ripple through an entire 
economy. In addition to this, water is an important driver of environmental protection because both 
water quantity and water quality are closely linked to the problems of desertification and 
deforestation.  

The compounded effects of climate change and human activities, causing over-exploitation of 
resources, are increasingly putting pressure on the resources provided by the ZRB. This has resulted 
in inevitable changes in the basin’s environment, posing risks to water and thus regional security. 
These changes have significant impacts on the basin’s inhabitants, across different countries, 
affecting those who are most vulnerable due to low levels of capacity to adapt and different levels of 
access to resources. This was evident, for example, in OneWorld’s vulnerability assessment of the 
Kafue Sub-basin in Zambia (OneWorld, 2016). 

A critical aspect that poses a risk for water security in the ZRB is the issue of downstream 
environmental pollution within and between countries in the region. There is increasing evidence 
for concern about the effects on water quality of mining effluent and waste from growing urban areas.  

The issue of mining and agricultural waste is addressed under the Dimension of Planned 
Development (Dimension 2 below); however, such pollution also stimulates the growth of invasive 
aquatic weeds, such as water hyacinth, hippo grass, papyrus, etc., by enriching the water with 
nitrogen and phosphorus nutrients, and these aspects are discussed here as they affect equitable 
access. When these species spread and take hold, they can prevent access to water sources and 
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compromise the quality and availability of water resources, also affecting native plant species and 
biodiversity. The outbreaks of such alien species can easily spread along the river and across borders, 
thus affecting the entire region. In the Kafue Flats in Zambia, for example, the Acacia plant has 
spread into grassland grazing areas, putting livelihoods at risk and leading to the loss of critical 
wildlife habitat areas (Petrik, 2014).  

Environmental protection and conservation of the quality of water resources is therefore also an 
important factor in the regional dynamics of the ZRB. Harmonised laws and policies – and their 
means of implementation and accountability – are critical to protecting and enhancing water quality 
and to limiting and mitigating such negative effects along the ZRB. 

Access to the requisite quantity and quality of water is of common concern to all riparian states, 
though the potential impacts of reduced quantity and quality of water are likely to be most severely 
felt by downstream nations. It is important that the shared water resources are managed in a way 
that allows riparian states to secure equitable access to water in perpetuity. To achieve this goal, it is 
important that laws and policies across the basin are harmonised as far as possible with good 
practice. 

Table 1 details the aspects included in Equitable Access to water, under the sub-headings of water 
resources (supply) management, forestry, natural resources and environmental management, and 
invasive alien species and noxious weeds. 

Table 1. Key aspects of Dimension 1: Equitable Access to Water 

Dimension for Equitable Access to Water 

Water resources (supply) management 
Private ownership and state trusteeship of water 

• Institutional arrangements for the management of water resources 
• Equitable and reasonable utilisation 
• Collection, analysis, storage and dissemination or exchange of information 
• Mechanisms for the allocation of water 
• Mechanisms for the application for and granting of water rights 
• Monitoring of geographical, hydrographical, hydrological, climatic and ecological 
• factors 
• Water demand and supply management 
• Transfer of water use entitlements, including state-granted entitlements, land 
• ownership, lease and water markets, and limitations placed on security of tenure, 
• their appropriateness and adequacy 
• Basis upon which anticipated water use is projected and allocated, prioritised and 
• monitored 
• Third party legal consent requirements, including notification procedures and 
• thresholds for same 
• The powers of the state to intervene in all relevant contexts 

  
Protection or conservation of a watercourse and the environment in general 

• Methods for determining, allocating and monitoring environmental flows 
• Mechanisms for the application for and granting of permits, such as the right to 

discharge wastes into a watercourse 
• Water pollution control 
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• Environmental impact assessment of water-related development projects 
• Control of deforestation along watercourses, soil erosion and sedimentation 
• Offences and penalties 
• Ecological integrity of the quality of the water protected, if at all, including 

thresholds, standard setting, quality objectives and their determination and 
ecosystem-based approaches 

• Protection of quantity and flow regime, including minimum reserves 
• Scope of water uses (for example abstraction, storage, discharges, groundwater 

impacts; diversions or flow reductions) which require authorisation 
• The legal and policy mechanisms for regulating soil erosion and deforestation and 

adequacy of sanctions 
Invasive alien species and noxious weeds 
Control of aquatic weeds and species 

• The procedures and considerations relevant for identification of aquatic weeds, 
related legal obligations, and adequacy of sanctions 

• Regulations and procedures for managing invasive alien species and their 
transboundary encroachment 

Note: The following issues are addressed in this report under the Dimension for Planned 
Development: 

• Mining and agricultural waste 
• Notifications of Planned Measures 

1.2  The Agreement on the Establishment of the Zambezi Watercourses 
Commission, 2004 

In terms of the Dimension of Equitable Access, the Preamble to the ZAMCOM Agreement (2004) 
recognises the commitment the Member States have made to the principles of equitable and 
reasonable utilisation of the Zambezi. A primary guiding principle of the ZAMCOM Agreement to 
which Member States have committed themselves is the principle of equitable and reasonable 
utilisation. 

Equitable and reasonable utilisation (ERU), is specifically provided for in Article 13 and there is a 
detailed mechanism in the ZAMCOM Agreement for the notification procedure required for the 
development of planned programmes, projects and activities. Where ERU is not achievable and 
where significant harm is caused to another Member State, the offending Member State is obliged to 
eliminate or mitigate such harm and, where appropriate, to address the question of compensation. 

The importance of accurate information and data 
Having accurate information on water resources in the ZRB is critical, and the ZAMCOM Agreement 
provides for this. Particularly relevant is the collection, analysis, storage and dissemination or 
exchange of information relating to, among other things, the monitoring of geographical, 
hydrological, hydrographical, climatic and ecological factors. These would be relevant for instance 
to anticipating the water use projections and allocations of Member States. Of further relevance is 
the existence of a mechanism for the allocation of water and for the assessment and authorisation of 
waterworks, including dam safety considerations and notification procedures. This dimension also 
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seeks to assess considerations relating to the transfer of water entitlements and water market-related 
mechanisms.  

The ZAMCOM Agreement, the Commission and the Council thus have the following among their 
primary objectives:  

• to capture and collect relevant hydrological data by establishing hydrometric stations on the 
Zambezi;  

• to establish early warning systems to alert Member States of anticipated extreme events such 
as floods; and  

• to institute a monitoring mechanism for water abstractions and intra-watercourse transfers.  
These objectives are in place to promote ERU. Under the Agreement, this takes place mainly through 
the rules the ZAMCOM Technical Committee (ZAMTEC) is obliged to develop and propose for 
consideration and approval by the Council.  

In terms of forestry, natural resources and environmental management, the ZAMCOM Agreement 
(2004) does not specifically provide for legal and policy mechanisms for regulating soil erosion, 
sedimentation and deforestation, nor for the control of deforestation along watercourses.  

Water quality 
The Agreement does provide a mechanism to assist in regulating water quality: the ZAMCOM 
Secretariat is obliged to advise the Council and ZAMTEC on the listing and the effects of any 
dangerous substances that should not be allowed into the Zambezi River, or substances that should 
be limited, investigated or monitored by Member States before introduction into the Zambezi. The 
Secretariat must also provide guidelines for mitigation in the case of such substances being 
introduced into the Zambezi.  

Avoiding significant harm 
With respect to environmental management, each Member State is obliged to take all precautionary 
and preventative measures in the utilisation of the resources of the Zambezi so as not to cause 
significant harm thereto, nor to any Member State, including harm to human health and safety. This 
obligation, when read with the principles that bind each Member State (Article 12)1 and the preamble 
to the Agreement, ensures that there are provisions in the ZAMCOM Agreement for protection or 
conservation of the Zambezi Watercourse and its surrounding environment. It is important to note, 

                                                
 

 
 

 
 
1 These include the: 

- Principle of sustainable development; 
- Principle of sustainable utilisation; 
- Principle of prevention of harm; 
- Principle of precaution; 
- Principle of inter-generational equity; 
- Principle of assessment of trans-frontier impacts; 
- Principle of cooperation; and 
- Principle of equitable and reasonable utilisation. 
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however, that the Zambezi Watercourse is defined in Article 1 with reference to the system of surface 
and groundwaters of the Zambezi only, and not the surrounding environment. Many obligations 
arising from the ZAMCOM Agreement refer back to the Zambezi Watercourse, so they are limited 
and do not apply to the broader ZRB, for example.  

Also, the ZAMCOM Agreement does not specifically provide for ensuring that flow regimes and 
minimum reserves are protected, and does not stipulate methods of determining, allocating and 
monitoring flows of water required for the ecological functioning of the surrounding and dependent 
environment.  

Finally, the ZAMCOM Agreement does not provide for mechanisms for controlling aquatic weeds, or 
for procedures for managing invasive alien species and their transboundary encroachment.  

(Adapted from Legal Review, Section C to this report) 

1.3  Good Practice Review: Equitable Access to Water  

Indicators: 

1.5 Legislation establishes national departments or institutions with a clear mandate, responsible 
for managing water resources. 

1.6 Law or policy incorporates as guiding principles, the principle of equitable and reasonable 
utilisation of water resources. 

1.7 Legislation or policy makes reference to the factors listed in Article 6 of the  United Nations 
Convention on the Law of the Non-Navigational Uses of International Watercourses, 1997, 
when considering how to determine equitable and reasonable utilisation. 

1.3.1  Factors that determine equitable access 
The International Court of Justice, in the judgment of the Danube Case (Hungary v Slovakia ICJ GL 
No. 9, 1997), referred to the “basic right” of a state to “an equitable and reasonable sharing of the 
resources of an international watercourse”. This obligation requires each riparian state to ensure, in 
an ongoing manner, that its use is equitable and reasonable with regard to other riparian states. 
What is equitable and reasonable in any given case may be determined only by taking into account 
all relevant factors and circumstances – both natural (climate, hydrography, etc.) and human-related 
(social and economic needs of the riparian states, effects of uses in one state on co-riparian countries, 
existing and potential uses, etc.) (FAO, 2011). 

Furthermore, conditions may change over time, with consequent changes in the weight assigned to 
given factors. For example, a drought reduces the available water supply; a population increase 
results in greater need for water (flexibility); and so on. Maintaining an equitable regime of 
utilisation in relation to other riparian states is therefore necessarily a dynamic process. It requires 
regular communication between the countries sharing the watercourse – communication regarding 
data and information on the condition of the watercourse (the flow and any regulation thereof, 
pollution, meteorological factors that could influence utilisation, etc.) and regarding any new 
projects or changes in existing uses. Many countries sharing international watercourses have found 
that they can achieve this kind of systematic communication effectively and efficiently through a 
joint management mechanism, such as a commission. In the absence of such an organisation or some 
other system allowing regular communication, it can be challenging at best to maintain a regime of 
utilisation that is equitable in terms of a state’s co-riparian countries (FAO, 2011). 
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As a result, it is important that ZAMCOM Member States have a common understanding of the 
factors they need to consider when accessing the watercourse, so as to fully apply themselves to the 
right to equitable and reasonable access which the other Member States hold. 

The equitable and reasonable use doctrine is provided for under Articles 5 and 6 of the United 
Nations Convention on the Law of the Non-Navigational Uses of International Watercourses, 1997. 
Under Article 5, the treaty establishes the doctrine as both a substantive and a procedural norm. As 
a substantive norm, the doctrine creates a substantive right to equitable and reasonable use of 
international waters, as affirmed in the Gabcikovo Nagymaros case. Riparian states are therefore 
mandated to use shared watercourses in an equitable and reasonable manner with a view to 
obtaining optimal and sustainable utilisation thereof, consistent with protection of the said 
watercourse (ICJ Gabcikovo-Nagymaros, 1997). 

As discussed, ZAMCOM Member States have committed themselves to the guiding principle of the 
Agreement, that of ERU, and the Agreement sets out a number of factors that need to be weighed 
equally when determining ERU. Notably, these factors are precisely the ones stated in Article 6 of 
the UN Convention (1997).  

These factors include: 

a) geographic, hydrographic, hydrological, climatic, ecological and other factors of a natural 
character;  

b) the social and economic needs of the watercourse states concerned;  
c) the population dependent on the watercourse in each watercourse state;  
d) the effects of the use or uses of the watercourses in one watercourse state on other 

watercourse states;  
e) existing and potential uses of the watercourse;  
f) conservation, protection, development and economy of use of the water resources of the 

watercourse and the costs of measures taken to that effect; 
g) the availability of alternatives, of comparable value, to a particular planned or existing use.  

States need to first establish a common understanding of what factors a country needs to consider in 
determining whether use of the shared watercourse is equitable and reasonable. Thereafter, it is 
important that riparian states have access to various kinds of information in order to make key 
decisions. The substantive content of the information, the form of the information, and the 
procedures for sharing these, need to be clearly agreed upon in order to give effect to this right. For 
this reason, access and sharing of information is an important element, which is elaborated upon 
below. This aspect further informs decisions around water usage allocation, a topic vitally important 
to the cooperative management of shared water resources in the basin. 

1.3.2  Comprehensive, accurate, shared information 
Indicators 1.1 – 1.4:  

Legislation is in place that establishes departments or institutions mandated to monitor 
information regarding: 

1.1 watercourse and groundwater flows  

1.2 water pollution 

1.3 water quality 
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1.4 water utilisation/consumption levels.  

 

1.8 The national law/policy of Member States obliges them to collect, and disseminate this 
information to the River Basin Organisation (RBO). 

1.9 Riparian countries have laws/policy in place that recognise the principle of transparent 
information sharing with other riparian countries. 

Establishment and understanding of baseline surface water and groundwater level conditions relies 
on the ongoing collection of water level measurements, and of water quality information. The 
implementation of a programme to conduct ongoing surface water and groundwater measurement, 
plus conducting laboratory analysis of water quality, and evaluation of the data, will support fair 
water allocation practices and better resource management. The intent is that this growing body of 
knowledge will drive responsible decision making and cooperation between riparians as they 
establish and modify water allocation schedules.  

Treaties such as the Indus Waters Treaty (1960) (World Bank, n.d.) and Columbia River Treaty 
(1964) established surface water measurement and surface water quality studies, but did not address 
groundwater (World Bank, n.d.). The Bellagio Draft Treaty, the Berlin Rules and the Genevois Treaty 
provide the most comprehensive guidelines for management and allocation of both surface water 
and groundwater resources (Gander, 2013). Tanzania indicated, during the stakeholder interviews 
conducted, that ZAMCOM should play a role in the coordination, monitoring, quality assurance and 
sharing of this kind of information (Annexure 1: Stakeholder Interview Notes, Table 3). 

In February 2016, ZAMCOM published the Rules and Procedures for Sharing of Data and 
Information Related to the Management and Development of the Zambezi Watercourse. The extent 
to which Member States have given effect to these rules and procedures in domestic law is 
investigated in Section D of this report, the National Equivalence Assessment and Gap Analysis. 

1.3.3  Factors in equitable allocation 
At the heart of most international water conflicts is the question of equitable utilisation and 
allocations, and the criteria for these are vague and often contradictory. However, application of an 
equitable water-sharing agreement along the volatile waterways of the globe is a prerequisite for 
hydro-political stability (Wolf, 1999). In order to establish equitable water-sharing agreements it is 
vital to establish a common understanding of equitable allocation between riparian states. Upstream 
and downstream riparian countries often have very different ways of wanting to determine 
allocations, as the examples below show. 

Many common claims for water rights are based on one of two principles. The first is the principle of 
hydrography, which refers to the place where a river or aquifer originates and how much of that 
territory falls within a certain state. (This approach was favoured by Zimbabwe during stakeholder 
interviews.) The other main principle for water claims is based on chronology – or who has been 
using the water the longest.  

Indicator: 
1.10 Legislation or policy makes reference to the duty to avoid significant harm, when 

considering how to determine equitable and reasonable utilisation. 
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The doctrine of absolute sovereignty versus the downstream claim 
The “doctrine of absolute sovereignty” is often initially claimed by an upstream riparian. This 
principle, referred to as the Harmon Doctrine, for the US attorney-general who suggested this stance 
in 1895 regarding a dispute with Mexico over the Rio Grande, argues that a state has absolute rights 
to water flowing through its territory (Wolf, 1999). 

It is clear that the Harmon Doctrine is over-emphasised as a principle of international law, 
considering that this doctrine was immediately rejected by Harmon's successor and later officially 
repudiated by the US, and was never implemented in any water treaty (with the rare exception of 
some internal tributaries of international waters). Furthermore, it was never invoked as a source for 
judgment in any international water legal ruling, and was explicitly rejected by the international 
tribunal over the Lac Lanoux case in 1957 (described below) (Wolf, 1999). Moreover, it is a ‘doctrine’ 
that is contrary to the principles of international water law expressed in the UN Convention (1997), 
the Helsinki Rules and the Dublin Principles, as found in IWRM approaches adopted in Southern 
Africa.  

The downstream claim often depends on climate. In a humid watershed, the principle advanced is 
“the doctrine of absolute riverain integrity”, which suggests that every riparian is entitled to the 
natural flow of a river system crossing its borders.  This principle requires that the flows of water 
that would naturally enter a riparian state’s territory not be altered by actions taken by upstream 
users. This principle has reached acceptance in the international setting as rarely as absolute 
sovereignty. In an arid or exotic watershed (a humid headwaters region with an arid downstream), 
the downstream riparian often has older water infrastructure which it is in its interest to defend.  The 
principle that rights are acquired through older use is referred to as “historic rights” (or “prior 
appropriations” in the US), that is, “first in time, first in right”. 

These conflicting doctrines of hydrography and chronology clash along many international rivers, 
with positions usually defined by relative riparian positions. Downstream riparians, such as Iraq and 
Egypt, often receive less rainfall than their upstream neighbours and therefore have depended on 
river water for much longer historically. As a consequence, modern “rights-based” disputes often 
take the form of upstream riparians such as Ethiopia and Turkey arguing in favour of the doctrine of 
absolute sovereignty, with downstream riparians taking the position of historic rights (Wolf, 1999). 

It quickly becomes clear in negotiations that keeping to an extreme position leads to very little room 
for bargaining. Over time, rights become moderated with responsibility, so that most states 
eventually accept some limitation to both their own sovereignty and to the river's absolute integrity.  
The process which led to the disavowal of the legal principles of absolute sovereignty and absolute 
riverain integrity was the Lac Lanoux case (Wolf, 1999). 

Equitable utilisation and ‘no significant harm’ 
The “doctrine of limited territorial sovereignty” reflects rights to reasonably use the waters of an 
international waterway, but with the acknowledgement that one should not cause harm to any other 
riparian state. Not surprisingly, upstream riparians have advocated that the emphasis between the 
two principles be on “equitable utilisation”, since that principle gives the needs of the present the 
same weight as those of the past.  Likewise, downstream riparians (along with the environmental 
and development communities) have pushed for emphasis on “no significant harm”, effectively the 
equivalent of the doctrine of historic rights in protecting pre-existing use. The debate over which 
doctrine, “reasonable use” or “no harm”, shall have priority has been intense, and there is no clear 
answer either way (Wolf, 1999). 
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The World Bank, which must follow prevailing principles of international law in its funded projects, 
recognises the importance of equitable use in theory. However, for practical considerations, the Bank 
gives precedence to “no appreciable harm” – which is considered easier to define – and the Bank will 
not finance a project which causes harm without the approval of all affected riparian countries (Wolf, 
1999). 

1.3.4  Principles of water allocation 
Secondary questions: 

S1.1 Does the national water law/policy on national-level allocation and utilisation make a reference 
to the national allocation as per a basin-level allocation strategy?  

S1.2 Do national laws/policies of riparian countries apply a needs-based approach to governing 
water use?  

S1.3 Do national laws/policies of riparian countries apply the principle of equitable use to governing 
water use?  

S1.4 Do national laws/policies of riparian countries apply principle of the duty to prevent harm to 
governing water use?  

S1.5 Do national laws/policies of riparian countries apply the relevant economic considerations to 
governing water use? 

One lately emerging principle incorporated into water conflict resolution theory is the allocation of 
the water resource according to its economic value.  Here we distinguish between “efficiency” – the 
allocation of water to its highest value use – and “equity” – the distribution of gains from an 
allocation (Delli Priscoli & Wolf, 2009). The idea of an efficient distribution is that different uses and 
users of the water along a given waterway may place differing values on the resource.  Therefore, 
water -sharing should take into consideration the possibility of increasing the overall efficiency of 
water utilisation by re-allocating the water according to these values.  This principle alone may not 
be accepted as equitable, or fair, by the parties involved. However, inclusion of economic aspects in 
water resource allocation may enhance better cooperation and future collaboration in joint projects 
in the region of concern (Wolf, 1999). 

Consideration of the economic factors shows that effective use of the water resources in the basin 
occurs when the water resources are seen as a single economic unit, and a benefit sharing approach 
to managing that economic unit is followed. 

Determining equitable allocation and utilisation according to economic factors is a complex 
undertaking, which the author Wolf (cited above) describes in great detail. For the purposes of this 
report we can say, at least for the moment, that there is no single approach that is likely to be favoured 
across the ZRB.  

One interesting pattern emerges: while many international water negotiations begin with differing 
legal interpretations of rights (whether measured by hydrography or chronology), they often shift 
rather to a needs-based criterion for water allocations, as measured by some mutually acceptable 
parameter such as irrigable land, population (as favoured by Botswana and Zambia during 
stakeholder interviews) or specific project needs. Mostly, as noted by Wolf (1999), the creativity of 
the negotiators is significant in addressing specific language to each very specific local setting and 
concerns. 

Along the Jordan River, the Johnston Accord was the only water agreement ever negotiated for that 
basin, until very recently (although it is still not ratified). This agreement emphasised the needs, 
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rather than the inherent rights, of each of the riparians. Johnston’s approach was to estimate, 
without regard to political boundaries, the water needs for all irrigable land within the Jordan Valley 
Basin which could be irrigated by gravity flow (Wolf, 1999). National allocations were then based on 
these in-basin agricultural needs, with the understanding that each country could then use the water 
as it wished, including to divert it out-of-basin. This was an acceptable formula to the parties at the 
time, and it allowed for a breakthrough in negotiations, when a land survey  

of Jordan concluded that its future water needs were lower than previously thought. Years later, 
Israel and Palestine came back to the issue of needs in the Interim Agreement of 1995, in which Israel 
first recognised Palestinian water rights on the West Bank. This formula for agriculture and per 
capita consumption determined future Palestinian and Israeli water needs (Wolf, 1999). 

The above suggests that a needs-based approach in the ZRB could best serve the ZRB. Reaching 
agreement on making allocations in accordance with a needs-based approach that encompasses 
equitable use, the duty to prevent harm, as well as the relevant economic considerations, is in line 
with many of the views put forward by stakeholders in the Basin. Namibia, Tanzania, Malawi and 
Mozambique indicated that there is the need for such a strategy, and specifically indicated that it 
should encompass the above approach (see Annexure 1, Stakeholder Interview Notes). 

1.3.5  National allocation 
Indicators: 

1.11 National law/policy makes provision for mechanisms to determine the amount of surface 
water which can be allocated for supply/use. 

1.12 National law/policy makes use of such mechanisms by government mandatory. 

1.13 National law/policy makes provision for mechanisms to determine the amount of 
groundwater which can be allocated for supply/use. 

1.14 National law/policy makes use of such mechanisms by government mandatory. 

1.15 National law/policy makes provision for water efficiency targets across sectors. 

1.16 National legislation/policy of riparian countries mandates relevant departments or 
institutions to monitor and report on the usage of water per sector against national 
allocations, using a needs-based approach informed by scientific evidence. 

1.17 National law/policy provides that mechanisms to determine supply take into account the 
minimum flow requirements for upstream or downstream users within the country. 

1.18 National law/policy provides that mechanisms to determine supply take into account the 
minimum flow requirements for upstream or downstream transboundary water users. 

1.19 National law/policy has provisions that protect the basic minimum water supply to meet 
human needs (20l/person/day (World Health Organisation (WHO) standard) from being 
allocated for other uses.   

 

Because there is often not enough water of a desired quality to satisfy all the demands for its different 
uses, decisions have to be made on how water will be shared between the users and uses that demand 
it. This is the practice of water allocation. It is a key universal function of water management; whose 
objective is to maximise the societal benefits derived from water. The societal benefits can be 
classified as economic efficiency, social equity and environmental sustainability. Economic efficiency 
is concerned with the wealth that can be generated from a river basin’s water resources. It requires 
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that in deciding where to allocate a unit of water, the sector generating the highest returns will be 
prioritised. Social equity means that everyone has fair opportunities to access water resources. It also 
means that water for drinking and sanitation needs should be made available for everyone, including 
the poor who cannot pay for it.  

Indicators: 

1.20  National law/policy makes provision for environmental flow assessments. 

1.21   National law/policy includes mechanisms for negotiated multi-stakeholder consensus on 
flow allocation among all stakeholders. 

1.22  National law/policy requires that environmental flow assessments include a scientific basis 
from different disciplines to evaluate the ecology, economic costs and benefits, and the social 
impacts of alternative flow scenarios. 

1.23   National law/policy requires that environmental flow assessments include assessment of the 
contribution of biodiversity and ecosystem goods and services to livelihoods and poverty 
reduction. 

1.24   National law/policy makes provision for an adaptive management approach, recognising the 
need for flexibility to effectively negotiate the objectives and outcomes of environmental 
flows. 

 

The sustainability principle gives recognition to the environment as a user of water, with direct and 
indirect benefits for human beings and the ecological system (DINAR et al. 1997).  Water allocation 
therefore makes trade-offs between the priorities of stakeholders, profitability and economic returns, 
reliability of water supply, equity, and sustenance of ecosystems (CAP-NET, 2008). In order to 
effectively promote sustainable and equitable use of water resources, there is a need for specific water 
allocation across sectors, and user groups, to be included in national water strategies. Such 
allocations are only possible if both water demand and supply are understood, and regularly 
monitored for changes. 

1.3.6  Environmental flows 
An environmental flow is the water allocated within a river, wetland or coastal zone to maintain 
ecosystems and their benefits, where there are competing water uses and where flows are regulated. 
‘Environmental flows’ also refers to a system or tool for allocating water among multiple, competing 
uses in a watershed or river basin, and building consensus on allocation decisions. For this system 
to work, environmental flows need to be incorporated into water policies and laws. These should 
include the need for a negotiated consensus on flow allocation among all stakeholders. 
Environmental flows provide the means for integrated management of river flows to meet the needs 
of people, agriculture, industry, energy and ecosystems, within the limits of available supply and 
under a changing climate. The concept of environmental flows is thus a practical tool for managing 
allocation in the water-energy-food nexus (IUCN, n.d.). 

In line with the above, Tanzania’s National Water Policy (2002) and the Water Resource 
Management Act (2009) promote IWRM principles, and recommend water management at the 
basin level, in a participatory and equitable way that emphasises sustainability and conservation. 
Under the policy framework, the Water and Nature Initiative (WANI) and the Pangani Basin Water 
Office (PBWO) piloted the environmental flows concept as a new basis for water allocation. The goal 
was to develop an understanding of the hydrology of the Pangani River Basin, the flow-related nature 
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and functioning of the river system, and the links between the river and the social and economic 
value of the river’s resources. Multiple stakeholders then created scenarios for possible basin 
management. Both decision makers and stakeholders are now learning how to use environmental 
flows to negotiate water allocations. 

In Southern Africa, the Limpopo River Basin flows through Botswana, Zimbabwe, South Africa and 
Mozambique. In this basin, South African water law and policy has promoted interest in 
environmental flows, as the policy calls for prioritisation of water allocation to meet the basic needs 
of people and the needs of ecosystems. WANI conducted an environmental flow assessment 
downstream from the Mzingwane Dam. Analysis showed expected changes in river conditions as a 
result of changes in flow allocation. As in Pangani, scenarios for improving management of flow from 
the Mzingwane Dam, including future options for water supply to the city of Bulawayo, were then 
developed through multiple stakeholder workshops run by the catchment management agency and 
the City of Bulawayo. The project culminated in the formation of a Southern Africa Regional 
Environmental Flows Network, which aimed to increase access to technical expertise, promote 
sharing of experiences learned from the assessment, and ensure that environmental flows are 
implemented in the Mzingwane River Basin (IUCN, n.d.).  

1.3.7  A human right to water and sanitation 
Indicator: 

1.25 There is a constitutional or legal right held by citizens of access to water. 

Secondary question: 

S1.6  Is the riparian country party to the International Covenant on Economic, Social and Cultural 
Rights? 

In November 2002, the United Nations Committee on Economic, Social and Cultural Rights adopted 
General Comment No. 15 on the right to water. Article I.1 states: “The human right to water is 
indispensable for leading a life in human dignity. It is a prerequisite for the realisation of other 
human rights.” Comment No. 15 also defines the right to water as the right of everyone to sufficient, 
safe, acceptable and physically accessible and affordable water for personal and domestic uses. 

In general, comment No. 15 stresses that states have the obligation to progressively, over time, 
achieve the full realisation of the right to water. In other words, it is understood that states have 
resource constraints and that it may take time to ensure the right to water for everyone. Some 
components of the right to water are, therefore, deemed subject to progressive realisation. 

As the most feasible means for implementing the right to water will vary from state to state, general 
comment No. 15 does not offer set prescriptions. It simply states that the full realisation of the rights 
contained in it must be achieved through “all appropriate means, including particularly the adoption 
of legislative measures”. 

The right to water is not specifically mentioned in the Universal Declaration of Human Rights. 
However, without access to water, other rights could not be exercised, such as the “right to a standard 
of living adequate for the health and well-being” and the fact that “motherhood and childhood are 
entitled to special care and assistance”. 

The right to water was not considered as a right in itself in earlier UN human rights texts, but merely 
as a tool to guarantee other rights. However, in recent years, water has become a more important 
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issue, leading to several international water conferences such as those held in Mar del Plata (1977) 
and New Delhi (1990).  

In September 2000, when the UN General Assembly decided to commit to the Millennium 
Development Goals (MDGs), MDG7 aimed to halve the population without sustainable access to 
water by 2015. In 2006, the Human Rights Council (HRC) adopted decision 2/104: “human rights 
and access to water”. Finally, in 2010, through Resolution 64/292, the General Assembly declared 
access to water as a human right, in a landmark resolution. The resolution acknowledged that clean 
drinking water and sanitation are essential to the realisation of all human rights (UN, 2010). 

Whilst the above resolution was passed on a vote of 122 in favour to none against, Botswana, 
Tanzania and Zambia abstained from the vote. Mozambique and Namibia were absent during voting. 

1.3.8  Water resource management and IWRM 
Water resource management includes both the national and trans-boundary water management 
functions. Many different approaches and principles have been developed to manage the 
complexities of water resource management. These approaches and principles are not universally 
accepted, because the context in which they are implemented is central to their success or failure, 
and these contexts vary considerably from basin to basin. 

One such approach is IWRM. IWRM can be understood as an approach to managing water in a 
coordinated way. It takes into account the different water sources as well as various users and uses 
in a given situation, with the aim of maximising positive social, economic and environmental 
benefits. It uses catchment and aquifers as the principle units of water management, and stresses 
decentralisation of governance structures and active stakeholder participation in decision making 
(IAEG-SDGs, 2015). Although IWRM is being implemented successfully in many parts of the 
developed world, it has been criticised in other parts, where implementation has been difficult and 
often not completely successful.   

The Organisation for Economic Cooperation and Development’s (OECD) Development Assistance 
Committee donors and water experts have been driving normative approaches to ‘good water 
management’ such as IWRM for more than 20 years. Approaches such as IWRM, whilst analytically 
sound, are, as policies, based on unrealistic expectations and perceptions of national commitment, 
stakeholder ownership and harmonious decision making. Moreover, IWRM typically neglects power 
asymmetries, conflicts of interest and politics, as starkly highlighted by the economic realities of 
riparian countries (DIIS, 2013). Although IWRM has dominated the international discourse on water 
management, it is now recognised as being “mainly a planning and decision making approach” 
(Ludwig et al., 2014). There also seems to be little agreement on what it means in practice (Ludwig 
et al., 2014). It is therefore clear that when defining good practice relating to water resource 
management, it is not a matter of simply turning IWRM principles into indicators of good practice.  

Some IWRM principles have, however, found their way into more recently agreed-upon approaches, 
such as the targets set in the UN General Assembly Resolution 70/1 – the SDGs – relating to 
transboundary water management. These have been adopted by UN Member States. The SDGs are 
discussed in more detail below, when addressing sustainable utilisation. 

In particular, SDG 6 reads as follows: “Ensure availability and sustainable management of water and 
sanitation for all.” SDG 6 includes a human right to a water and sanitation component (targets 6.1 
and 6.2), addresses water quality and water scarcity (targets 6.3 and 6.4), and finally includes 
references to IWRM and to water-related ecosystems (targets 6.5 and 6.6). It is therefore important 
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that the implementation of these agreed-upon principles be recognised as good practice for water 
resource management. Figure 1 shows linkages between IWRM principles and the SDGs (Sindico, 
2016). 

Figure 1. Linkages between the SDGs and IWRM principles 

 
Source: Transboundary Water Cooperation and the Sustainable Development Goals (Sindico, 2016: 
39) 

1.3.9  Transboundary cooperation and the SDGs 
Another aspect of good practice in water resource management is the recognition by the SDGs of the 
importance of transboundary cooperation.  For example, SDG 6 addresses the targets of access to 
water, access to sanitation, water quality, water scarcity and water-related ecosystems. Whenever 
there is a cross-boundary aspect to one of these targets, transboundary water cooperation is also 
needed, to properly address SDG 6. 

While access to safe and affordable clean water and sanitation is usually considered as a national 
governance matter, if water stops flowing from one country to another, or if less water flows or if the 
water is polluted, then access to water (leaving aside its quality) will become problematic. This is true 
also for sanitation, to the extent that the latter requires water. Transboundary water cooperation is 
therefore also relevant for achieving access to water and sanitation and needs to be considered when 
implementing targets 6.1 and 6.2.  

The link between transboundary water cooperation and water quality and water scarcity is clearer. 
If hazardous chemicals are dumped upstream and flow downstream, then uncontrolled pollution will 
occur and the quality of the waters will suffer. Similarly, if unsustainable withdrawals take place on 
one side of a border, this can lead to significant harm on the other side of the border. Water quality 
and water scarcity are usually dealt with domestically. When these challenges arise in the context of 
transboundary waters, countries are required to use their waters (surface and groundwater alike) in 
an equitable and reasonable manner, taking into account a certain number of factors provided for in 
the existing and emerging rules applicable to transboundary water cooperation. The latter include 
sociological, health, geographical, climatic and economic factors which need to be considered 
together, with priority given to vital human needs.  

Target 6.5 includes a direct and clear reference to “transboundary cooperation”. The implementation 
of targets 6.3 and 6.4 is hence also dependent on target 6.5 and its reference to transboundary 
cooperation. 

Finally, target 6.6 refers to the need to protect water-related ecosystems, including “rivers, aquifers 
and lakes”. When these waters cross borders, transboundary water cooperation becomes crucial. The 
existing and emerging rules of international law applicable to such water-related ecosystems need to 
be understood and utilised in the implementation of target 6.6. 
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1.3.10  Water administration that is just 
Indicators: 

1.26 National law/policy establishes a body, or delegates authority to a state representative, to 
ensure enforcement of penalties for water law infringements. 

1.27  National law/policy mandates a team of inspectors or dedicated officials to obtain and 
manage information in relation to water resource management. 

1.28  National law/policy provides for an appeal authority within the ministry/department or 
institution which adjudicates water disputes or grievances (at a domestic level). 

 

The synergy between the principles of IWRM and the SDGs exists elsewhere also. In particular, 
references to the rule of law and access to justice in target 16.3, to the development of accountable 
and transparent institutions in target 16.6, and to participatory and representative decision making 
in target 16.7 all resonate with the above-mentioned definition of IWRM (Sindico, 2016). For this 
reason, it is important that national laws provide for the monitoring and enforcement of water law 
and regulation. Such laws also need to establish the relevant authority to which water disputes and 
grievances may be brought, and appeals heard. 

1.3.11  A risk-based approach to water resource management 
 

 

What does all this mean for IWRM? IWRM has been seen largely as a technocratic, top-down 
approach, and more recent literature speaks to incorporating it differently so that water management 
follows a more risk-based or issue-based approach. Focusing on the imminent and more long-term 
risks to the ZRB can become the foundation for planning of water distribution among the riparian 
states (WWF, 2010). With a risk-based approach in mind, “identifying the vulnerability to different 
extreme weather events” (Ludwig et al., 2013) should be a national and basin-wide priority. This is 
addressed further in relation to the Dimension of Climate Change, later in this report. 

Indicators: 

1.29 National law/policy of riparian countries mandates relevant departments or institutions to 
monitor extreme weather events, including but not limited to floods and droughts. 

1.30 National law/policy of riparian countries mandates relevant departments or institutions to 
plan for extreme weather events, including but not limited to floods and droughts. 

1.31 National law/policy of riparian countries mandates relevant departments or institutions to 
disseminate early warnings on extreme weather events or emergencies to other riparian 
countries. 
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1.3.12  Incorporating sustainability across sectors 

In order for water resources to be effectively managed, there is a need for closely coordinated 
cooperation, both horizontally across sectors and user groups, and vertically across the governance 
frameworks in place to manage water resources. 

Institutional arrangements seldom address the fact that many other factors and processes 
originating in wider spheres have critical impacts on water use and management within the basin. 
River basins are part of a national and transnational economy. Sectoral and market linkages have 
implications for basin agricultural production and water use. Relative or shifting factors such as 
prices, subsidies, urbanisation, trade agreements, and the evolution of world markets also can have 
dramatic and often unconsidered impacts on water use. To address these issues requires that 
processes for water resources planning link to national sustainable development strategies.  

Additionally, decision making processes in non-water sectors should consider the implications for 
water resources (Molle et al., 2008). The 2030 Agenda calls for the use of water-efficient process and 
production methods and processes that are less polluting (cleaner technologies) in already existing 
and new industries. Mining is just one of the sectors that will need to consider this SDG very carefully 
in its post-2015 operations, with specific reference to targets 6.3 (water quality) and 6.4 (water 
scarcity) (Sindico, 2016). 

1.3.13  Coordinating between levels of government and basin-level organisations 
Indicators: 

1.37 National law/policy recognises the role of basin-level organisations in water resource 
management. 

1.38  National law/policy obliges government departments or institutions at a national level to 
interface with river basin organisations in planning water resource usage. 

1.39  National law/policy establishes sub-basin or watershed-level river basin organisations. 

1.40  National law/policy promotes local community membership and participation in sub-basin 
or watershed level river basin organisations. 

1.41  National law/policy obliges local government to participate in, and cooperate with sub-basin 
organisations, linking local-level decisions with basin-level planning. 

 

Indicators: 
1.32 National law/policy establishes a national water services utility and authority for the 

management of water resources. 
1.33 National law/policy provides for a separation between the function of water supply/delivery 

and management of the environmental sustainability/integrity of water resources. 
1.34 National agriculture policy considers the implications of sustainable development in its use 

of water resources. 
1.35 National energy policy considers the implications of sustainable development in its use of 

water resources. 
1.36 National mining/resources policy considers the implications of sustainable development in 

its use of water resources. 
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Some problems demand more local-level solutions, for example soil and water conservation. These 
are often best managed at the sub-basin or local scale, but because these activities do affect the flow 
of water, sediment and nutrients through the basin, there need to be links between local-level 
decision making and decision making at basin scale.  

The challenge then is to define institutional arrangements that can coordinate between actors and 
decision makers operating at different scales – local, basin, national, transboundary. However, the 
diversity of physical and socio-political settings makes it almost impossible to define universal 
guidelines for addressing this challenge (Molle et al. 2008). 

1.3.14  Sustainable utilisation  
Indicators: 

1.42 National law/policy incorporates as guiding principle, the principle of sustainable 
development. 

1.43 National law/policy incorporates as guiding principle, the principle of sustainable utilisation 
of water resources. 

1.44 National law/policy mandates a water management authority that bears positive obligations 
to facilitate the sustainable management of the nation’s water resources. 

1.45 National water law or policy recognises the importance of transboundary water management 
for achieving the SDGs. 

1.46 National environmental law or policy recognises the importance of transboundary water 
management for achieving the SDGs. 

1.47 National energy law or policy recognises the importance of transboundary water management 
for achieving the SDGs. 

1.48  National agriculture law or policy recognises the importance of transboundary water 
management for achieving the SDGs. 

 

SADC aims to promote development, peace and stability in the region. In terms of the SADC vision 
for achieving equity-led growth and sustainable development, the region must:  

• accelerate economic growth with greater equity and self-reliance; 
• improve the health, income and living conditions of the poor majority; and 
• ensure equitable and sustainable use of the environment and natural resources for the benefit 

of present and future generations. 

In addition, the SADC Environment and Land Management Sector has identified the following seven 
key environmental goals:  

• securing sustainable water supply and quality  
• preventing and reversing desertification  
• combating coastal erosion and pollution  
• ensuring sustainable industrial development  
• making efficient use of energy resources  
• maintaining forests and wildlife resources; and  
• managing demographic change and pressures. 
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(Tarr 2003)  

Sustainable utilisation is an approach to water resource management that, while sharing some key 
principles with IWRM, is less prescriptive than IWRM when it comes to implementation. Sustainable 
utilisation requires that the management regime around water resources take into account both the 
future needs of water users as well as the needs of users throughout the basin, beyond national 
borders. 

The last several years have seen a discernible shift in global priorities towards advancing the concept 
of sustainable development. In particular the establishment of the post-2015 development agenda 
and the 17 SDGs by the UN General Assembly (to which the Zambezi Basin States belong) points 
towards an integrated plan for tackling global challenges (Sindico 2016). The Resolution on the SDGs 
adopted by the UN General Assembly on 25 September 2015 synthesises the breadth of these issues 
by declaring in its preamble that the SDG framework will stimulate action on five key themes: people, 
planet, prosperity, peace and partnerships, which are described briefly as follows: 

People: “We are determined to end poverty and hunger, in all their forms and dimensions, and to 
ensure that all human beings can fulfil their potential in dignity and equality and in a 
healthy environment.”  

Transboundary waters are crucial for this aspect because water is a key component of food security 
and of sustainable agriculture. Both are needed to end hunger and, if water availability or water 
quality is hindered because of lack of transboundary water cooperation, people will suffer. 
Furthermore, transboundary waters are part of the global environment and cooperation is required 
to keep the environment healthy. 

Planet: “We are determined to protect the planet from degradation, including through sustainable 
consumption and production, sustainably managing its natural resources and taking 
urgent action on climate change, so that it can support the needs of the present and future 
generations.” 

Transboundary waters are relevant for the planet since good water governance is crucial for a 
sustainable and resilient planet. The sustainable management of water resources, considered to be a 
means to protect the planet, requires considering also the transboundary dimension, since certain 
actions across borders can hinder domestic natural resource management. Transboundary water 
cooperation is, hence, crucial for the protection of the planet. 

Prosperity: “We are determined to ensure that all human beings can enjoy prosperous and 
fulfilling lives and that economic, social and technological progress occurs in harmony with 
nature.” 

Transboundary waters are a key component of prosperity, and have been so since the early days of 
human history. Wherever water was found, be it a spring or a river, civilisations flourished. 
Development and progress needs to be in harmony with nature, and transboundary waters are part 
of such an equation. If the “transboundary” element is mismanaged or forgotten altogether, 
prosperity will be undermined. 

Partnership: “We are determined to mobilise the means required to implement this Agenda 
through a revitalised Global Partnership for Sustainable Development, based on a spirit of 
strengthened global solidarity, focused in particular on the needs of the poorest and most 
vulnerable and with the participation of all countries, all stakeholders and all people.” 
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Good management of transboundary water can be a benchmark of partnership. Models of good 
practice exist, in which countries have created sophisticated examples of cooperation that can be 
replicated in the context of transboundary water cooperation for sustainable development (UN, 
2015). 

SDG 6 shines an important spotlight on improving water and sanitation. However, in the context of 
transboundary development, it is crucial for water management to be interpreted and actionably 
combined with the other relevant SDGs, rather than curtailed as an individual entity. From direct 
linkages to indirect references, transboundary water cooperation is intrinsically connected to several 
other principles of sustainable development reflected in the goals and targets, including 
environment, energy and food amongst others, and therefore must be viewed as an integral part of 
global water management.  

In addition to SDG 6, there are 31 direct and indirect references to water and sanitation in at least 11 
other SDGs. The fact that the SDGs refer to water so much shows the centrality of water and 
sanitation to the implementation of the rest of the SDGs (Sindico 2016). 

1.3.15  Effects of existing infrastructure on water flows 
Indicator: 

1.49  National law/policy of riparian countries mandates regulation of existing infrastructure that 
has the capacity to impact upon/regulate stream flow in the watercourse. 

Reservoirs are key infrastructures for various water supplies and hydropower generation. The role 
of reservoirs is particularly relevant in regions such as the Zambezi River Basin that experience 
seasonal water scarcity, where flow regimes are characterised by marked seasonality, high inter-
annual variability, and periodic floods and droughts. Moreover, reservoirs may also be used to 
control the river flow during extreme periods such as floods and droughts. During droughts, some of 
the stored water is released to maintain ecological flow, as well as to meet basic water requirements; 
however, there commonly exists an operational conflict between the main purpose of the reservoir 
(irrigation, water supply or hydropower production) and its function in hazard mitigation or 
environmental regulation.  

Drought is a major hydroclimatic hazard that leads to numerous economic, environmental, social 
and even political problems. Hence drought management should be a key issue in risk-based decision 
processes as part of reservoir operation. The main purpose of the reservoir is commonly given 
priority over other considerations, and the nature of the downstream effects of reservoir operation 
is often debatable from an integrated water management viewpoint. With this in mind, recent 
decades have seen the emergence of a clear scientific interest in reservoir management practices and 
their impacts (López-Moreno et al., 2009).  

1.3.16  Transport and traffic on the watercourse 
Indicator: 

1.50 National legislation/policy of riparian countries mandates regulation of transport and traffic on 
the watercourse. 

Transport is a crucial sector in the socio-economic development of nations and regions. Transport is 
inextricably linked to, and exerts a strong influence on, other sectors of the economy. Cheap, 
efficient, adequate, safe and environmentally friendly transport services provide effective support to 
agricultural and industrial production, inter- and intra-country trade, regional integration, tourism, 
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and to social and administrative services that are key to national and regional development. Thus, 
transportation is essential to achieving the goals of poverty reduction and sustainable development.  

Water transport is the cheapest means of transportation for bulk goods, and enables countries to 
reduce transport costs for bulk imports and exports. Historically, societies have always located near 
water, due partly to the fact that water transport is more efficient than overland travel. The complex 
network of connections between coastal ports, inland ports, rail, air and truck routes forms a 
foundation of material economic wealth worldwide.  

If properly developed, water transport could play a vital role in unlocking the economic potential, 
and increasing competitiveness and integration, of countries that share waterways (Nile Basin 
Initiative, 2012). Regulating and maintaining access to the water resource for these purposes is key 
to reaping the benefits it has to offer. Cooperation between riparian countries in this regard is a key 
requirement for enabling equitable access, and having domestic regulation in place is the first step 
to achieving this.  

Domestic regulation is also required in order to provide citizens with equitable access to the water 
resource so that they are able to reap the above benefits. Due to the hydrology of the Basin there is 
somewhat limited potential for the widespread usage of the Zambezi watercourse for such purposes.  

In places where river and lake transport of goods and services is possible, the watercourse needs to 
be effectively managed in order to promote access, safety and environmental sustainability.  

1.3.17  Managing water quality and pollution 
Indicators: 

1.51  National laws/policies of riparian countries follow the Polluter Pays principle. 

1.52 National water laws/policies structure water pricing in a way that accounts for the costs of 
externalities, to incentivise efficient usage. 

1.53 National law/policy provides for mandatory waste water treatment, with regulations for 
monitoring. 

1.54 National law/policy provides for mandatory waste water treatment, with regulations for 
reporting. 

1.55 National law/policy provides for adequate capacity to monitor and report on water quality 
and pollution and the related impacts on human health. 

1.56 National law/policy mandates a department or institution for the management, control and 
reporting on invasive alien species, including biota contamination. 

 

Water quality is a critical factor of water availability. Pollution affects water quality, impacting both 
surface and groundwater when inputs such as agricultural pesticides, chemical by-products from 
mining and municipal/industrial waste are discharged into the water source. Such consumptive uses 
of the watercourse are linked to regional integration issues in transboundary river basins as they 
affect upstream and downstream riparian states differently, often resulting in downstream states 
having less useable water.  

Inaction on these issues can easily lead to conflict amongst riparian states, or between regions in the 
same state, as in the case of the Rhine River Basin (and other examples such as in Australia, China 
and US) (WRC, 2015). This is especially relevant to the ZRB, where most downstream states  are 
economically poorer than upstream nations, which leaves downstream states even more vulnerable 
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(current author, based on GDP/capita and population figures for eight riparian states). Provision 
then needs to be made for legal agreements and transboundary agreements (such as the ZAMCOM 
Agreement) to address both the prevention of pollution and the compensation of its victims when it 
does happen (Ke Jian, 2010). It is interesting to note that conflict arising from pollution and/or 
deteriorating water quality has been highlighted as a possible scenario for Southern Africa (WRC, 
2015).  

A good practice example here is water management of the Rhine, where the International 
Commission for the Protection of the Rhine (ICPR), comprising five riparian states, created the 
Rhine Action Plan (RAP) in 1987, following a major environmental disaster. Even though the RAP 
was a more reactive response on the part of the ICPR, it provides a good example of how riparian 
states can come together constructively on the issue of water quality, leading eventually to 
improvement in the quality of water (WRC, 2015).  

The Dublin Statement on Water and Sustainable Development, also known as the Dublin Principles, 
was a meeting of experts on water-related problems that took place on 31 January 1992 at the 
International Conference on Water and the Environment, Dublin, Ireland. The Dublin Principles 
recognise the increasing scarcity of water as a result of the different conflicting uses and over-uses of 
water, and form the foundation from which further principles such as IWRM have evolved. 

Examples from developing countries of the effective management of water quality, pollution and 
invasive species in transboundary river basins appear to be rare. However, there are cases from the 
developed world (Europe, Australia) that can become the starting point for making some useful 
recommendations to the ZRB. These, however, need to be embedded in the socio-economic and 
geopolitical reality of the ZRB riparian states. (These aspects are the focus of ongoing research in 
preparation for the Options Paper component of this project.) 

An example of good practice in management of water quality and issues of pollution, deforestation 
and invasive species is provided by the Finnish Norwegian River Basin District (FNRBD). The 
FNRBD uses the EU’s Water Framework Directive (WFD) as a means to monitor and manage water 
quality. The WFD specifically covers environmental impact assessments (EIAs), measurement, and 
sources of water pollution, as well as ways to manage these (EU, 2016).   

Sources of pollution in the FNRBD are identified as: nutrient loading; hydropower and other physical 
alterations to watercourses; alien and invasive species; and wastewater, industrial and mining 
pollutants, and leaching from landfills. 

The FNRBD applies a list of good practices, summarised below:  

1. Decentralisation and public participation: Environmental authority is delegated to the county 
councils, with public participation of local stakeholders in a River Basin District Board.  

2. Coordination of measures and environmental objectives between all riparian states: Similar 
participatory/ public consultation processes are carried out in all riparian states and the final 
water management plan of each nation state is exchanged with the other (riparian states) for 
consideration. 

3. Periodic revision of plans that includes the most current assessment of the threats to water 
quality. 

4. Monitoring and reporting (M&R) and alignment of methods around M&R across all the 
riparian states: Conducting a comprehensive and coherent overview of the state of waters 
that includes data about both natural waters as well as those affected by human activity. This 
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data is then used to identify water bodies/areas of the basin that are considered to be at high 
risk of not meeting environmental objectives. 

5. Ecological classification of water (done at an EU level): Ecological classification of surface 
waters is based primarily on biological quality elements. Samples are taken from rivers and 
lakes. Classifications also take into account other effects of human activity on the water 
quality, such as the physical-chemical quality of the water, the loading, and various 
hydrological or structural changes such as dams and dredging. 

6. Chemical classification of water (again at an EU level), by measuring the level of selected 
pollutants in water and biota.  

7. Management of water in protected areas in the river basin district: The conservation of 
aquatic habitats and species becomes the priority when planning water management 
objectives and measures in these areas.  

8. Regular communication and coordination with respect to programmes of measures based on 
the data gathered from the M&R activities conducted across all the riparian states.  

9. Economic analyses of water: This includes pricing water and water-related services that can 
finance the investments and capacities supporting the above processes. 

10. Planning for impending climate change: Detailed studies are done on a periodic basis of 
impending temperature rise in the region and its consequent effects such as increased 
precipitation levels and run-off. (EU, 2016) 

Whether the case of the FNRBD is relevant to the ZRB case needs to be discussed and debated upon, 
given the WFD’s exclusive focus on environmental quality of the water as the most important 
element of river basin management plans. This is contextually very different to the priorities that 
dominate ZRB riparian states (EU, 2016; Mehta et al., 2016).  

1.3.18  Precautionary principle and intergenerational equity  
Indicators: 

1.57 National law/policy requires the relevant government department or institution to adopt a 
precautionary approach when determining water allocations. 

1.58 National law/policy requires the relevant government department or institution to adopt a 
precautionary approach when determining water use permits. 

1.59 National water law/policy recognises the principle of intergenerational equity in relation to 
water resource management. 

 

The theory of intergenerational equity argues that we, the human species, hold the natural 
environment of our planet in common with all members of our species: past generations, the present 
generation, and future generations. As members of the present generation, we hold the Earth in trust 
for future generations. At the same time, we are beneficiaries entitled to use and benefit from it.  

As discussed earlier, some legal instruments express a concern for the state of the environment that 
we leave for future generations – so that we do not for example leave them an environment that is 
polluted, damaged or unable to sustain life as we know it. This concern provides a starting point for 
defining and implementing international legal principles for achieving justice among generations. 
The internationally evolving Precautionary Principle has deep roots in the domestic environmental 
statutes and regulations of countries, many of which focus on pollution prevention in water, air and 
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soils. This approach reflects a growing willingness to relate the present to the future in legal norms 
(Brown, 1992). 

1.3.19  Environmental impact assessments (EIAs) 
Indicators: 
1.60 National law/policy has an EIA process in place. 
1.61 National law/policy clearly identifies the types of projects where EIAs are mandatory. 
1.62 National law/policy mandates a clear structure of the EIA. 
1.63 National law/policy requires EIAs to consider the effects and consequences of proposed 

actions. 
1.64 National law/policy requires EIAs to consider practical and environmentally friendly 

alternatives to the planned actions. 
1.65 National law/policy requires meaningful public engagement and review in at least two stages 

of the process, pre-EIA report, and again after the findings of the EIA have been presented. 
1.66 National law/policy requires that all relevant issues and factors, including cumulative effects, 

social impacts and health risks, are taken into account when preparing an EIA. 
1.67 National law/policy directs a formal EIA approval process. 

1.68 National law/policy makes provision for conditional approval of an EIA, including follow-up 
review requirements. 

1.69 National law/policy requires EIAs to clearly identify potential adverse effects of proposed 
actions. 

1.70 National law/policy requires EIAs to clearly identify mitigation measures using conventional 
and customised techniques. 

1.71 National law/policy identifies a department or institution or body with the mandate to enforce 
EIA findings. 

1.72 National law/policy makes provision for penalties for failing to abide by EIA regulations. 
1.73 National law/policy of riparian countries mandates transboundary Environmental Impact 

Assessment (EIA) and/or Strategic Environmental Impact Assessment (SEA) procedures for 
large scale projects. 

1.74 National law/policy of riparian countries mandates Demand Side Management. 

1.75 National law/policy of riparian countries mandates protection of the aquatic environment.  
 

The EIA process has several important purposes. It is first and foremost a decision-making aid to 
prevent projects with strongly negative environmental impacts from going forward. The emphasis in 
EIAs is on a systematic, holistic and multidisciplinary assessment of the potential impacts of specific 
projects on the environment. (This is in contrast with other mechanisms for environmental 
protection such as a cost-effectiveness analysis.)  

EIAs are also meant to help inform development decisions by mandating a consideration of 
alternatives (including alternative project locations, scales, processes, layouts, operating conditions 
or, in some cases, the option of not implementing a project). EIAs also look at ways to prevent, 
mitigate and control potential negative environmental and social impacts. The process generally 
involves a number of steps, including project screening, scoping, an EIA report (consideration of 
alternatives, identification of major impacts and mitigation measures), public participation, review, 
decision and monitoring.  
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In most countries, including developing countries, there are laws to facilitate public involvement and 
expert consultation in the EIA process. In best practice cases, input from stakeholders is sought 
during both the initial stage of reviewing core issues, and during the later stages, involving 
consideration of alternatives, impacts and initial EIA findings. Moreover, beyond evaluating specific 
projects, best practice considers that more comprehensive environmental assessment is increasingly 
a necessary part of a nation’s pursuit of sustainable development, at all levels of decision making (Li, 
2008). 

In Africa, many countries have instituted EIA regulations, albeit relatively recently. The adoption of 
EIAs in Africa is the result of a number of recent initiatives. These initiatives include: the 1995 
African Ministerial Conference on Environment that committed African environment ministers to 
formalising the use of EIAs; an EIA stakeholders meeting in Nairobi in 1998; and the work of the 
Pan-African Initiative for Capacity Development and Linkages for EIA in Africa (Li, 2008). 

In best-case performance of EIA, the EIA process addresses the following aspects (Li, 2008):  

• Facilitating informed decision making by providing clear, well-structured, dispassionate 
analysis of the effects and consequences of proposed actions. 

• Assisting the selection of alternatives, including the selection of the best practicable or most 
environmentally friendly option. 

• Influencing both project selection and policy design by screening out environmentally 
unsound proposals, as well as modifying feasible action. 

• Facilitating meaningful public engagement and review in at least two stages of the process: 
once when scoping the impacts and issues to be considered, and again during the 
presentation of initial findings of the EIA, including a non-technical summary. 

• Encompassing all relevant issues and factors, including cumulative effects, social impacts, 
and health risks. 

• Directing formal approvals, including the establishment of terms and conditions of 
implementation and follow-up. 

• Resulting in the satisfactory prediction of the adverse effects of proposed actions and their 
mitigation using conventional and customised techniques. 

(Li 2008) 

At around the time that the water sector was proposing that environmental concerns be integrated 
into water resources through IWRM, the environment sector was promoting SEAs as a tool for 
integrating environment into the strategic levels of decision making in many sectors, including the 
water sector. SEAs provide an important pathway for introducing environmental concerns into water 
resource management at the strategic level of policies, legislation, strategies, programmes and 
plans (PLSPP).  

SEAs are now recognised to include a wide range of instruments that assess both the potential 
impacts of PLSPPs and the institutional capacity to integrate environmental and economic 
considerations. SEAs have not been widely employed in the water sector although their application 
is growing as SEAs share characteristics with IWRM, and are able to introduce water concerns at a 
cross-sectoral strategic planning level of governance. SEAs complement EIAs by undertaking 
environmental assessments of PLSPPs. Thus, SEAs can: (a) upstream environmental and social 
concerns (i.e. create a shift towards the strategic level); and (b) mainstream these concerns (that is, 
weave them directly into the decision-making process) (World Bank, 2007). 
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B2 Dimension: Planned Development  

2.1 Overview 

Planned Development means any planned measure, programme, project or activity that 
utilises or affects the shared Watercourse in a way that may adversely affect another riparian 
country.  (adapted from ZAMCOM 2017) 

 

Development in the ZRB aims to ensure that the use of the basin’s water and its related resources 
contributes to sustainable economic development. Poverty alleviation is a primary objective of all 
riparian countries and further development of the basin’s resources should aim to improve 
livelihoods and opportunities for as much of the population as possible.  

With this, sustainable development, as discussed in the introduction to this report, is the overarching 
principle, particularly in considering good practice and water law equivalence in this (and other) 
dimensions. Infrastructure development and industrialisation are perceived by many countries as 
central solutions to enhanced economic development, but achieving this will increase competition 
for the resource, between sectors and between countries.  

Table 2 in this section details the aspects included in planned development, under the broader socio-
economic aspects and water-based activities for the population: agriculture, fishing, investment 
planning, energy development, mining and industry, town and country planning and water resource 
management by local authorities.  

Sustainable planning for management of watercourses shared by multiple countries raises a range 
of challenges, from allocation of water for conflicting uses to management of fish stocks. Navigation 
activities need to be coordinated, and the basin-wide environment must be protected. For most of 
Southern Africa and to varying degrees, the development of infrastructure projects for water 
resource utilisation is a high priority, seen as particularly crucial to advancing the overall socio-
economic development of riparian countries and to improving the well-being of their populations. 
At the same time, some countries in the ZRB have more infrastructure than others, for example some 
have water storage facilities left over from colonial times. Furthermore, some countries are 
developing at a faster pace or greater rate than others, resulting in a corresponding need for more 
infrastructure. Thus, there are “inequalities” between riparian countries of the ZRB.  

Infrastructure projects in transboundary settings require specific planning, development and 
management approaches in order to address the transboundary nature of the resources in question 
and to avoid unintended consequences. In order to address these and similar issues, best practice 
cases (GIZ, 2016) have set up notification and consultation mechanisms, as detailed in Box 1. Indeed, 
the ‘duty to notify’ is a legally binding international treaty obligation set out in Article 16 of the 
ZAMCOM Agreement (2004). It is also articulated in Article 4 of the Revised Protocol on Shared 
Watercourses in the Southern African Development Community, 2000. 

 

Box 1: Notification and consultation mechanisms 

Notification and consultation mechanisms are increasingly understood as being a critical 
success factor for coordinating infrastructure development and managing water resource demand 
(GIZ, 2016). International water law sets out key substantive obligations for states through the 
principles of Equitable and Reasonable Utilisation and the Duty to Prevent Significant 
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Transboundary Harm. Each of these are “due diligence” obligations that require states to meet 
certain standards of conduct in relation to their co-riparian states. Often these standards are 
procedural in nature, requiring that states notify other riparian countries of their planned projects 
or uses that are likely to impact them, with adequate information on the planned development and 
potential impacts. This information, contained in the notification, facilitates consultations 
between countries and, where necessary, negotiations that address the concerns or objections 
raised by the notified states. 

 

Table 2. Key aspects of Dimension 2: Planned Development 

Dimension 2: Planned Development  

Water competition, population and livelihoods 

• Mechanisms for managing demand arising from population growth 
• Mechanisms for the application for and granting of water rights  
• Mechanisms for protecting livelihoods 
• Consideration of water availability in licence allocations 
• Third party legal consent requirements, including notification procedures and thresholds 

Agriculture, irrigation, and agricultural run-off 

• Waterworks and safety of dams 
• Regulation of stream flow and drainage 
• The use of water for non-domestic purposes 

Fishing and fisheries  

• Permits and licences  
• Fishing seasons 
• Fishery regulations 

Investment planning 

• Waterworks and safety of dams 
• Flood and drought mitigation 

Energy and hydropower development and management 

• Waterworks and safety of dams 
• Establishment of hydroelectric installations and generation of hydroelectric power 
• Coordination of the relevant licensing/consent processes for large infrastructure 

developments 
• The extent to which hydrological considerations are integrated 
• The licensing regime for dam construction, the size thresholds for regulation, equivalence 

of safety and notification requirements, and third-party consent requirements 
 
 

Mining and industry 

• Methods for determining, allocating and monitoring environmental flows 
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• Mechanisms for the application for and granting of permits, such as the right to discharge 
industrial wastewater into a watercourse 

• Water pollution control and the treatment of industrial wastewater 
• Environmental impact assessment of water-related development projects 
• Offences and penalties 

Disaster management 

• Flood and drought mitigation 
• Population dependent on the shared watercourse in each riparian state 
• Conservation, protection, development and economy of use of the water resources of the 

shared watercourse and the costs of measures taken 
Local authorities (i.e. water resource management at the lowest most appropriate management 
level) 

• Flood and drought mitigation 
• Institutional arrangements for the management of water resources 
• The use of water for non-domestic purposes  
• Public participation with key role players for the purposes of implementing intended 

waters uses, e.g. consultation with communities when dams are built. 
 

2.2 Planned Development and the ZAMCOM Agreement (2004) 

Specifically in terms of the Dimension of Planned Development, the ZAMCOM Agreement 
emphasises the need for “adequate public participation” in planning and implementation processes 
for infrastructure and water use projects. In this regard, it requires that the Commission advise 
Member States on the role and position of the public with regard to planned development activities 
on the watercourse.2 ZAMTEC is also to make recommendations to the Council on the definition by 
the Member States of the role and position of the public in respect of the planning and development 
of the Zambezi Watercourse, and the possible impact thereof on the social and cultural heritage of 
the area.3 Further, Member States are obliged to collaborate closely with civil society, institutions 
and organisations responsible for water resource management, development and utilisation.4 With 
respect to programmes, projects and activities, Member States are obliged to ensure that the public 
in an area likely to be affected is informed and is provided with the opportunity to make comments 
or raise objections. Member States are also responsible for the transmittal of such comments or 
objections to the Commission.5 

                                                

 
 

 
 

 
2 Article 5(c). 
3 Article 10(2)(c). 
4 Article 14(10). 
5 Article 16 (8).  
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In terms of Notifications of Planned Measures (NPs) and Notification Procedures, pursuant to Article 
16 of the ZAMCOM Agreement, planned measures requiring notification shall include any 
programme, project or activity planned by one or more ZAMCOM Member States which may 
adversely affect the watercourse or any other Member State. It is noted that the NPs, approved by 
the ZAMCOM Ministerial Council meeting on 23 February 2017, provide substantially more detail 
than contained in the ZAMCOM Agreement. For example, the NPs require detailed information to 
be included in any notification of a planned measure by a Member State, stipulating for instance the 
required documentation, the timelines for each stage in the process, the arrangements for public 
notification and the role of national legal requirements.  

There are many aspects of this dimension that the ZAMCOM Agreement does not address. This is 
understandable because most aspects of this dimension are more appropriately dealt with nationally 
rather than in terms of an international legal instrument. Other than where applicable in terms of 
the NPs, the Agreement does not deal specifically with agriculture, fisheries, investment planning, 
energy and hydropower development and mining and industry. There is no provision that enables 
Member States to veto project proposals, and while emergency situations are set out in the 
Agreement, it does not make specific provision for disaster management, generally needed in 
response to floods and droughts. In particular, the ZAMCOM Agreement does not make provision 
for a mechanism to assess and determine the size and needs of the population that is dependent on 
the Zambezi Watercourse in each Member State. 

(Adapted from the  Legal Review, Section C to this report.) 

2.3 Good Practice Review on Planned Development 

NPs and EIAs  
The obligation to provide notification of planned measures is one of the strongest principles of 
international water law and is central to all aspects of the Dimension of Planned Development. 
Riparian countries and states in shared watercourses have an obligation to give meaningful 
notification of a planned measure insofar as this development may significantly impact upon a 
shared watercourse or on the watercourse of another riparian country. The implementation of this 
principle, for example by the International Court of Justice (ICJ), demonstrates that notification is 
considered meaningful when accompanied by an EIA which considers the transboundary impacts of 
the planned measure. EIAs are discussed in more detail in section 1.3.19 to this report, under the 
Dimension of Equitable Access to Water.    

The NPs approved by the ZAMCOM Ministerial Council in February 2017 
(ZAMCOM/CM/4/2017/10) are aligned with riparian country EIA processes and follow 
international good practice as outlined above. The NPs are a recently ratified instrument in the ZRB 
and are in line with SADC’s Revised Protocol on Shared Watercourses. The NPs process under the 
ZAMCOM Agreement is more detailed.  

There are numerous instances in the ZRB of riparian countries notifying neighbouring countries of 
their planned measures and entering into a consultation process on making development decisions. 
In other words, to some extent the ZRB countries have been following good practice on notifications 
for many years. Also, all the riparian countries have EIA legislation and related regulations in place, 
meaning that they are well placed to provide meaningful information with any notifications they may 
issue.   
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EIAs and climate change   
It is emerging as good practice that EIAs consider climate change issues, even though evaluating the 
impacts for or of climate change is not necessarily an explicit specification in national EIA legislation. 
The country assessment for the climate change planning dimension currently under way 
demonstrates that the Constitutions of many riparian countries stipulate that populations have the 
right to a healthy environment that is safeguarded from risk. Since climate change is a significant 
risk that threatens people’s environments, it follows that in terms of such a constitutional right, 
governments around the ZRB are expected to take mitigating action to limit the maginitude of 
climate change, as well as implement measures for adaptation to the effects therof. Any planned 
measure that could exacerbate the risk of climate change, or that does not take due responsibility for 
its prevention, should include climate change issues in the related EIA/s.  

A recently awarded judgment in a South African court case is setting an important precedent in 
relation to the inclusion of climate change considerations in EIAs. In March 2017, the North Gauteng 
High Court handed down a landmark ruling in Earthlife Africa Johannesburg’s  case against the 
Minister of Environmental Affairs, the Department of Environmental Affairs (DEA), and Thabametsi 
Power Company (Pty) Limited. Significantly, the court’s key finding was that Earthlife Africa was 
correct in claiming that the Minister should have considered the power station’s climate change 
impacts before deciding whether to authorise it. This is the first time the South African courts have 
been asked to decide such a case, now referred to as South Africa’s first climate change litigation. 
The court’s decision has halted the development.  

Planned measures underpin most of the aspects of the Dimension of Planned Development and 
therefore the NPs and EIAs should be considered with each of these aspects discussed below.    

2.3.1  Population growth and competition for water resources 

Indicators: 

2.1   National laws recognise the need to share information on planned measures in the basin. 

2.2  National law/policy mandates a department or institution to monitor and report on water 
resources per capita or population per cubic meter, and articulates targets for improvement 
(ratio of people with access to water).  

2.3    National law/policy mandates a department or institution to plan for and monitor 
population growth and urbanisation.  

2.4  National law/policy mandates a department or institution to monitor and increase the 
percentage of people using an improved drinking water source, applying targets for 
improvement.  

2.5  National law/policy mandates a department or institution to monitor and increase the 
percentage of people using an improved sanitation facility source, with targets for 
improvement articulated in water and related laws and policies.  

 

Less than 1% of the total freshwater resources on Earth is theoretically usable by humans and 
ecosystems and, in the main, these resources are very unequally distributed. With this, there is a 
wide range of diversity in rainfall patterns, according to location. An average year’s rainfall can range 
anywhere from 61 mm per annum (in countries like Egypt) to more than 10 metres, according to 
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location (UN Water, 2009). Climatic factors (variability and climate change) amplify this diversity 
in climatic areas and over years.  

Addressing population and water resources per capita/per population   
The freshwater resources theoretically accessible to humans are assimilated to total actual renewable 
water resources (TARWR) (km3/year). TARWR refers to the average annual flow of rivers and 
recharge of aquifers generated from precipitation and snowmelt. Thus, TARWR gives the maximum 
theoretical amount of water available for each country, in cubic kilometres. TARWR is based on an 
average taken over a 30-year period, indicating a renewable, but finite amount of water potentially 
available. TARWR estimates are the basis for planning water development.  

Freshwater is a renewable but finite resource. The amount of the water resource per capita is the 
indicator commonly used to show the mismatch between availability of the resource and population, 
giving a sense of the level of competition. This indicator is thus indicative of a risk of water scarcity, 
for instance when population needs are high as compared with water availability. Three levels of 
scarcity are typically applied: 

i) > 1700 cubic metres (m3) per capita per annum = a rich-in-water country;  
ii) < 1000 m3 per capita per annum = a water-scarce country; 
iii) < 500 m3 per capita per annum = an extremely water-scarce country.  

The reverse indicator is of water crowding (population per m3) and gives a stronger picture of the 
level of competition for the finite resource. Countries with 600 people per million m3 of the water 
resource are considered water-scarce. Population is an important driver; rapid population growth 
increases the gap between water-rich and water-scarce countries. Typically, people do not live where 
the water resource is the most abundant. Population growth has been faster in arid and semi-arid 
areas.  

The effects of climate change, another important driver, are likely to necessitate a revision of the 
long-term average of water resources, or TARWR estimates, to facilitate improved future planning.  

(Adapted from UN-Task Force on Indicators, Monitoring and Reporting, found at 
http://www.unwater.org/activities/task-forces/indicators/key-indicators/en/) 

Access to adequate, safe drinking water and improved sanitation  
Improving access to safe and adequate water and sanitation services is often one of the most efficient 
means of improving human health (Allan, 2016). The WHO estimates that each person needs 20 to 
50 litres of freshwater per day to meet basic needs (drinking, food preparation, personal hygiene). 
Access to drinking water supply is therefore a useful indication of human health, which is why 
governments have an obligation to provide for these needs.  
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2.3.2  Public participation in basin planning and development 

 “Local knowledge is often valuable for devising rules, decision procedures and monitoring and 
sanctioning mechanisms that take equity as well as efficiency considerations into account, and 
therefore are likely to gain broad support from local citizens or resource users” (Özerol, 2007).  

In the context of the EU WFD, public participation is a means of improving water management 
through better planning and more informed decision making. The active participation of all 
interested and affected parties and influencers in the deliberation and decision-making process is 
widely expected to foster an environment of accessibility, receptiveness and mutual respect. This in 
turn promotes transparency and trust among participants, which can increase the success rate of 
policies due to better acceptance by stakeholders (GWP, 2014).  

The EU considers that, in terms of river basin planning/development, good practice in public and 
stakeholder participation occurs when:  

• it is included in river basin planning and management from the beginning; 
• it is adapted to the appropriate scale and target group(s) (i.e. the approach at RBO level will 

need to be different from that used to engage communities at the local level); 
• it is managed carefully, so that commitments do not exceed capacity; 
• it is supported by adequate human and financial resources; and 
• public and stakeholder participation takes place in all relevant countries (WWF, 2001). 

GWP’s review (published in 2014) of eight case studies across Europe found that various factors can 
reduce the effectiveness of participatory processes. These factors are: institutional arrangements, 
shared and ambiguous remits of authorities, and the links between natural and administrative 
boundaries. These elements should therefore be carefully considered and factored in to 
transboundary planning, mandates and laws and policies.  

2.3.3 Investment planning for energy and hydropower and agriculture 
development  

Indicators: 

2.8    National law/policy incentivises private investments in large infrastructure management and 
in water and related sectors.  

2.9    National law/policy regulates private investments in large infrastructure management and 
investments in water and related sectors.  

2.10  National law/policy monitors agriculture usage and efficiency.  

2.11   National law/policy regulates agriculture usage and efficiency.  

Indicators: 
2.6 National law/policy makes clear provisions for and mandates a department or institution to 

manage continuous public participation and stakeholder engagement to inform decision 
making on water resource utilisation and development. 

2.7 National law/policy makes clear provisions for and mandates a department or institution to 
manage stakeholder engagement and public participation in all significant private and/or 
public sector investment in water development. 
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2.12   National law/policy plans for irrigation expansion and the national regulatory framework 
enforces this.  

2.13  National law/policy reports on irrigation expansion and the national regulatory framework 
enforces this.  

2.14  National law/policy plans for water-related energy developments and the national regulatory 
framework enforces this.  

2.15   National law/policy monitors water-related energy developments and the national regulatory 
framework enforces this.  

2.16  National law/policy reports on water-related energy developments and the national 
regulatory framework enforces this. 

2.17 National law/policy specifies that climate change must be factored in to irrigation and 
hydropower developments. 

Europe is the only region in the world that has harmonised water law and policy; and in Europe, 
water development centres around using river basins as the basic unit for all water planning and 
management actions. This central feature of the EU WFD on planning for water development 
recognises that water respects physical and hydrological boundaries, but not political and 
administrative limits (WWF, 2001).  

A number of factors constitute good practice in transboundary investment planning (OECD, 2015; 
UNESCO, 2011). These include the following:  

• Established catchment organisations (such as the Zambezi River Authority (ZRA)) are in 
operation across the river basin and sub-region. 

• There is strong public and stakeholder participation and involvement. 
• Institutions and clear rules are in place for large infrastructure management (e.g. Lake 

Kariba), dam and hydropower investment management. 
• Public-private partnerships exist in water investments. 
• There is strong participation of financial institutions, including development finance 

institutions: regional/national development banks, asset managers and small scale micro 
finance. 

Agricultural development indicators 
For agricultural development specifically, the UN-Water Task Force for developing water resource 
management indicators proposes an indicator that follows change in total value added from 
irrigated agriculture, per cubic meter. Agricultural indicators are perceived to be ineffective and 
this proposed indicator is also difficult in that it is not possible always to separate irrigated from 
rain-fed production. Thus, this indicator is only useful or measurable at the level of an individual 
irrigation scheme. In countries where irrigation represents the main agricultural system and the 
majority of water used goes to irrigation, it is possible to use this indicator as a proxy for the value 
added by agriculture at a national level.  

2.3.4  Fishing and fisheries  

Indicators:  
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Fishing and fisheries constitute a critical livelihood for much of the ZRB’s population. Risks facing 
this nutritional, income-generating resource in turn threaten the sustainability of livelihoods, with 
implications for achieving the recently adopted global SDGs. SDG 2 is to “End hunger, achieve food 
security and improved nutrition, and promote sustainable agriculture” (UN General Assembly, 
September 2014) and is therefore an important objective across the ZRB riparian countries.   

Without planning for development and safeguarding of fisheries, these resources are likely to be 
threatened. This has already been evidenced in the Kafue Sub-basin in Zambia, for example 
(OneWorld, 2016). It is for this reason that fisheries and fishing fall under the Dimension of Planned 
Development.  

The Zambezi River contains important breeding grounds for fish, for example in the Kafue Sub-basin 
in southern Zambia, that are threatened by the impacts of climate change and by over-fishing. 
Reduced water levels affect breeding grounds, and industry and municipal abstraction can also 
impact water levels. The sugar industry in Mazabuka in Zambia is a significant abstractor of water 
and the implications for households and fisheries are visible. In particular, breeding grounds in the 
area have been affected. Local authorities are consequently aware that excluding fisheries from 
integrated, planned development will have severe commercial and livelihood impacts (OneWorld, 
2016).    

Over-fishing sometimes occurs even within breeding grounds, meaning that fish are being caught 
too early in their lifecycles or while breeding (OneWorld, 2016). The related transboundary 
implications are serious, as fishing populations are not contained within national boundaries. Efforts 
are therefore needed across the Basin to monitor and protect fishing populations.  

In 2006, SADC adopted a Protocol on Fisheries. The Protocol promotes management of shared 
resources (Article 7); harmonisation of related legislation (Article 8); artisanal, subsistence fisheries 
and small-scale commercial fisheries (Article 12); and protection of the aquatic environment (Article 
14). 

2.3.5  Pollution from agriculture and mining 

Indicators:  

2.23 National mining legislation and regulations specifically incorporate the principles of 
sustainable development.  

2.24National mining legislation and regulations enforce the principles of sustainable development.  

2.18 National law/policy mandates a department or institution to protect and monitor breeding 
grounds for fish.  

2.19 National law/policy licenses fishing against a permit system that is enforced across the 
fisheries sector. 

2.20 National law/policy monitors and reports on fishing activities and populations, and the 
aquatic environment. 

2.21 National law/policy provides for bilateral or transboundary cooperation on fishing activities 
and population management. 

2.22Development planning at national, provincial and local levels integrates the development 
and safeguarding of fishing and fisheries. 



Section B: Good Practice Review 
B2 Dimension: Planned Development    
 

47 
ZAMCOM Agreement Comparative Assessment & Gap Analysis 

2.25 National water laws and catchment-level water resource management processes and 
regulations are based on and enforce the principles of sustainable development and the 
principle of avoiding potential harm.  

2.26National-level laws/policies mandate a department or institution to monitor agricultural 
effluent.  

2.27National-level laws/policies mandate a department or institution to report on agricultural 
effluent.  

2.28National agricultural law/policy incorporates the principles of sustainable development.  

2.29 National agricultural law/policy enforces the principles of sustainable development through 
the regulations.  

2.30 National industrial development law/policy incorporates the principles of sustainable 
development.  

2.31 National industrial development law/policy enforces the principles of sustainable 
development through the regulations. 

Pollution affects water quality, impacting both surface and groundwater when inputs such as 
agricultural pesticides and chemical by-products from mining and municipal/industrial waste are 
discharged into the water source. Such consumptive uses of the watercourse are linked to regional 
integration issues in transboundary river basins, as they affect upstream and downstream riparian 
states differently. This often means that downstream states have a reduced volume of useable water, 
because the water is polluted.  

Although mining itself tends to occur on a relatively small land area, the associated infrastructure, 
and environmental damage and pollution from mining activities, can negatively affect the health of 
ecosystems and reduce their ability to provide the goods and services necessary for human and 
environmental well-being. These ecosystem services include, for example, the provision of fresh 
water, the purification of air and water, and the decomposition of natural waste materials. These 
services can be compromised if ecosystems are overwhelmed by high levels of pollution. The 
importance of a healthy environment to future generations is recognised as a “pillar” of sustainable 
development.  

Water is used in a number of applications in mining. By diverting surface water and pumping 
groundwater, mining operations can reduce both the quantity and quality of water available 
downstream for aquatic ecosystems and other industrial and municipal water users, especially in 
areas with arid climates (Petrik, 2014). 

Mining can become more environmentally sustainable by developing and integrating practices that 
reduce the environmental impact of mining operations, in terms of water and ecosystems. Such good 
practices include measures for reducing water and energy consumption; minimising land 
disturbance and waste production; preventing soil, water and air pollution at mine sites; and 
conducting successful mine closure and rehabilitation when operations cease. A number of industry 
associations, including the International Council on Mining and Metals, have endorsed the 
principles of sustainable development and have developed their own guidelines to promote 
sustainable practices among their member organisations (ICMM, 2005). 

In response to water scarcity in many mining regions, a number of innovative water conservation 
practices are being developed and implemented to reduce water use. In Canada, mining has one of 
the highest water recycling rates among the industrial sectors, and between 1996 and 2005 reduced 
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its total water intake by 33%. This drop in water use occurred at the same time as the value of 
production increased by 48%, meaning the water intake per dollar of production (or water-use 
intensity) has also declined (National Round Table on the Environment and the Economy, 2011). 

The ecological status of surface waters is a possible indicator of sustainable water management by 
the mining industry. However, this is considered difficult to assess because of the large number of 
measurements that need to be implemented and the complexity needed to describe it, since it is 
related to a large number of sub-indicators. For instance, toxic contamination can be monitored and 
measured through measuring the concentrations of heavy metals and organic compounds in water, 
whereas the degree of acidification (pH levels) can be measured and monitored in terms of the 
exceedance of critical loads of acidity or basicity in water (OECD, 2008).  

2.3.6  Planning for disasters and urban and rural planning  

Climate hazards and disasters continue to be prevalent in the ZRB, a region that suffers from cyclical 
droughts and floods that are further exacerbated by climate change (Midgely et al., 2012). Seasonal 
rainfall patterns are being altered by climate change (OneWorld, 2016), affecting flood and drought 
patterns, as well as planting seasons, across the Basin. In many areas, the Basin’s urban and rural 
infrastructure is under threat from floods, with severe costs for dams, roads, bridges, schools, health 
facilities and housing (OneWorld, 2016).  

There is little question that, at a minimum, urban and rural planning for new infrastructure should 
incorporate climate-resilient specifications, while early warning systems for communities and 
economies across the Basin also need to be strengthened. Compliance and enforcement is essential 
and cross-border notifications of pending disasters should ideally be included in Notification 
Procedures. 

  

Indicators:  

2.32National law/policy mandates departments or institutions to plan for and manage disasters 
(extreme events). 

2.33 National law/policy mandates local authorities to provide early warning of disasters to their 
populations. 

2.34National law/policy regulates that disaster risks be considered in specifications for 
infrastructure plans and developments. 

2.35National law/policy regulates that disaster risks be considered in specifications for town and 
settlement plans. 
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B3  Dimension: Benefit Sharing 

3.1 Overview 

 “In the context of transboundary watercourses, benefit sharing may be defined as the process 
where riparians cooperate in optimising and equitably dividing the goods, products and services 
connected directly or indirectly to the watercourse, or arising from the use of its waters” (SADC, 
n.d.). 

This dimension addresses benefit sharing as a means of enhanced regional cooperation across the 
ZRB and the southern African region. This dimension relates to national laws, bilateral agreements 
and multilateral agreements governing the ZRB, as shown in Table 3.  

Table 3. Key aspects of Dimension 3: Benefit Sharing 

Dimension 3: Benefit Sharing 

Cooperation around use and development  

• Policy in place to foster cooperation around use and development 

Bilateral agreements 

• Bilateral agreements in place to foster cooperation around use and development 

• Developments that have transboundary effects, but no bilateral agreements fostering 
cooperation  

 

Harmonising water laws and policies with benefit sharing opportunities in mind has the potential to 
shift the perception of policies on downstream and basin-wide watercourse management and 
decision making. Energy security, increased agricultural production and improved employment 
opportunities are the main priorities in the ZRB, and these are generally well understood in terms of 
the co-benefits generated from water management and utilisation. IWRM has emerged as the 
primary applied approach of benefit sharing in terms of these and other co-benefits for riparian 
countries in the ZRB. The lack of a clear understanding of the shared benefits approach, especially 
with regard to improving water availability and quality in the ZRB, has the potential to limit 
possibilities for cooperation between riparian countries and may lead to disputes. 

There are some examples of benefit sharing in the ZRB between two or more countries. Both Zambia 
and Zimbabwe enjoy tourism benefits from the Victoria Falls, one of the seven natural wonders of 
the world. These countries rely on adequate water flows from the upstream country of Angola to 
maintain the awe-inspiring nature of the Falls. These waters also flow into Lake Kariba, a constructed 
lake built along the border of Zambia and Zimbabwe, downstream of the Falls. Lake Kariba was 
constructed between 1955 and 1959 with the primary purpose of supplying hydropower to the two 
countries that own it. Today, while the Lake generates tourism benefits and supplies water to the 
nearby settlements in both countries – settlements that resulted from the displacement of people 
caused by rising waters from the building of the dam – the primary benefit remains hydroelectric 
power generation. Low water levels, resulting from both the recent drought and mismanagement of 
the dam and the hydropower plants, led to extended periods of interrupted energy supply and severe 
load shedding for both countries in 2015/2016. This has highlighted how dependent each of these 
countries is on this benefit.  
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Applying the benefit sharing approach to transboundary resource management has the potential to 
change the way water is perceived and valued by riparian countries. The main channels through 
which this transformation could occur are by shifting the focus of cooperation from physical water 
supply to the economic, social, political, and environmental values derived from water use and 
through viewing transboundary water management issues as positive-sum outcomes (optimising the 
benefits on a transboundary level), rather than ones with zero-sum outcomes (dividing water 
between riparian states) (Qaddumi, 2008). Through this new perception of the shared benefits of 
water use, countries in the ZRB could unlock a much wider range of co-benefits than those currently 
prioritised.  

Among the ZRB countries, there is a general understanding of the need for a change in the way water 
is perceived through the application of a benefit sharing approach, often seen in conjunction with 
determining equity under the Dimension of Equitable Access To Water (Annexure 1, Stakeholder 
Interview Notes). However, currently the application of the approach is varied and mostly driven by 
bilateral agreements between countries in the region, for example with regard to managing Lake 
Kariba. Riparian countries associate benefit sharing with a need for a better approach to measuring 
and allocating the costs of as well as the benefits from specific activities undertaken along the ZRB 
basin (Annexure 1, Stakeholder Interview Notes). Promoting a better understanding and application 
of the benefit sharing approach, through enhanced data and improved sharing of information, and 
through establishing a clear basis for determining equity, is generally seen as one of the main roles 
of ZAMCOM as an RBO (Annexure 1, Stakeholder Interview Notes).  

3.2 The ZAMCOM Agreement on Benefit Sharing 

The ZAMCOM Agreement does not currently provide a mechanism through which benefit sharing 
could be applied to water utilisation in the ZRB. However, it does make provision for compensation 
discussions in the case of a loss of benefits by one member state arising from activities by other states 
in the basin (Legal Review, Section C to this report). There is thus currently an opportunity for 
ZAMCOM to lead the transformation of the way that water resources are perceived within the ZRB 
through benefit sharing.  

The ZAMSEC Strategic Plan is one mechanism through which the benefit sharing dimension for 
harmonisation could potentially be applied in the ZRB (Legal Review, Section C to this report). With 
a clear understanding that the Strategic Plan is an international mechanism, rather than a national 
policy, the following review is aimed at identifying, among other things, good practice related to 
benefit sharing within national-level regulation.   

The ZAMCOM Agreement provides for shared watercourse agreements between ZRB countries, as 
well as for bilateral agreements between riparian countries and other SADC members. However, it 
does not currently specify the need for these to be harmonised with the content of the ZAMCOM 
Agreement (Legal Review, Section C to this report). 
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3.3 Good Practice Review on Benefit Sharing 

 3.3.1  Cooperation around use and development 

Benefit sharing is generally an approach to improved cooperation in the context of transboundary 
water management. As such, it calls for a basin-wide perspective on issues, related to shared water 
use. At the same time, however, in order for benefit sharing practices to be effective and contribute 
towards the achievement of national and international development goals, benefit sharing principles 
also need to be incorporated into national-level policies (Qaddumi, 2008). 

The case for riparian countries to incorporate the benefit sharing approach into national water policy 
is a compelling one. For all riparian states to perceive the river as a common resource requires a 
better understanding of the mechanism through which water-related activities by one nation, in one 
part of the basin, affect other countries in the basin. The effects on other countries in the basin could 
be either positive or negative and are known as “externalities”, as they are often not taken into 
consideration in national-level planning. It is widely accepted in hydrology and economics that a 
better understanding of the river as a single unit can be achieved through “internalising externalities” 
or taking into account any indirect effects on other countries in the basin that may result from 
planned water-related activities (Qaddumi, 2008). When benefit sharing is well understood, riparian 
nations take into account such externalities in all projects and planned development activities.  

This section investigates which countries in transboundary basins with good water resource 
management provide for benefit sharing, and the specific advantages of this approach. The Nile 
Basin Initiative (NBI) is an example of parties recognising the importance of incorporating benefit 
sharing principles into national water management policies (Qaddumi, 2008). One of the seven 
projects of the NBI Shared Vision Programme is related to efficient water use, specifically in the 
agricultural sector, where the project mainly aims to demonstrate that short-term positive actions 
on the national level can have a positive long-term spillover effect on the international level. 

Another project under this programme, the Socio-economic Development and Benefit Sharing 
(SDBS) Project, aimed at creating a network of experts and stakeholders from various fields, from 
different countries along the basin. The project brought together economic planning and research 
professionals, technical experts, academics, sociologists and representatives of civic groups and 
NGOs “to explore alternative Nile development scenarios and benefit-sharing schemes” (NIS, n.d.).  

The SDBS project was implemented with the support of the World Bank between 2004 and 2010. 
One of its most important outcomes was the development of the Nile Basin Benefit Sharing 
Framework. Its aim was to provide “a common understanding upon which riparian states can agree 
and develop trans-boundary benefit sharing, identify significant benefit sharing opportunities and 
determine the magnitude of possible benefits and costs” (NIS, n.d.). According to the NBI, the project 
succeeded in enhancing the understanding of the importance of benefit sharing. The project also led 
to the incorporation of mechanisms for benefit sharing into national policy documents (NIS, n.d.).  

Secondary questions: 

S3.1 Does the national law/policy on water utilisation make any provision for a transboundary 
benefit sharing approach with a mechanism for costing and regulating shared benefits? 

S3.2 Does the national law/policy recognise the shared watercourse as a single unit? 

S3.3 Does the national law/policy recognise the need for internalising the costs incurred by other 
riparian countries as a result of the country’s water-related activities? 
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As a result, some national water policies of NBI Member countries make specific provisions for a 
benefit sharing approach. For example, Rwanda’s National Policy for Water Resource Management 
(2011) refers specifically to promoting partnerships, incentives and benefit sharing to enhance water 
resource management, both at a national and a transboundary level (MNR, December 2011). The 
policy also aims to provide a framework for sharing benefits from water utilisation. Tanzania’s 
National Water Policy (2012) also refers to benefit sharing, however, it talks about benefit sharing 
on a national level, where the policy aims to promote “a strong and competitive economy capable of 
producing sustainable growth and shared benefits” (MWLD, July 2012). The document does not 
make reference to how these shared benefits could translate to the transboundary level. A brief 
review of national water resource policies did not find a specific reference to benefit sharing in the 
policy documents of the rest of the NBI Member States. 

3.3.2  The IWRM approach to benefit sharing 
Secondary question: 

S3.4 Within the water law/policy, is IWRM the main approach through which benefit sharing is 
understood and applied? 

In an African context, at the basin level, the IWRM approach appears to be a main tool used to 
understand and apply the principles of benefit sharing. For example, the African Ministers’ Council 
on Water (AMCOW) has a Strategic Framework for Water Security and Climate Resilient 
Development. The Framework is aimed at providing African Union Member States with 
opportunities for identifying no-regret or low-regret investments on a basin level, which could 
“enhance benefit sharing among riparian countries in the face of uncertain climate futures” 
(AMCOW, 2012). According to the Strategic Framework, a good practice towards implementing a 
benefit sharing approach will involve the aspects of water security and climate resilience and will 
also be in line with regional priorities. In the context of the water, energy and food security nexus, 
IWRM is seen in the Framework as the way to improve overall resource use efficiency, achieve 
sustainable resource management and promote equitable benefit sharing (AMCOW, 2012). This is 
envisaged through an integrated cross-sectoral approach to resource management, in addition to 
existing approaches which only focus on the improvement of a specific sector (AMCOW, 2012). 

However, in addition to the discussion on IWRM in the Equitable Access Dimension, some reports 
conclude that attempts to improve water resources management through IWRM in the Southern 
Africa region have failed to consider persistent inequality in income levels and water access. Reforms 
have instead focused on a mix of institutional, policy and legal reforms, which has led to poor 
outcomes (Swatuk, 2008). Thus, for the successful integration of the benefit sharing approach into 
national policy, the question of what instruments countries are using becomes critical.  

Some experts in water resource management argue that a shift away from the traditional IWRM 
paradigm and towards a more comprehensive benefit sharing approach can be especially beneficial 
in a developing country context (Turton, 2008). Turton argues that the “traditional paradigm” can 
potentially be an obstacle to water becoming a major driver of economic growth and regional 
integration. This, according to Turton, is especially valid in developing regions, where water 
constraints have in the recent past negatively affected economic prosperity and have even led to 
violent conflict.  

Within the SADC region, for example, the Development Community is in the process of replacing 
traditional IWRM principles with a more comprehensive and context-relevant benefit sharing 
approach (Turton, 2008). SADC has developed a Concept Paper on Benefit Sharing and 
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Transboundary Water Management and Development. The concept paper explains the application 
of the benefit sharing approach in a transboundary context. It outlines positive-sum outcomes as 
“the key to many negotiations relating to water and benefits, as agreement is much easier to attain 
when all riparians are predicted to experience enhanced conditions simultaneously over time” 
(SADC, 2010).  

The Concept Paper looks at the benefit sharing approach using several theoretical frameworks, such 
as the Benefit Wheel (Figure 2 below). The Benefit Wheel describes a set of possible co-benefits from 
water-related activities and can also be viewed from national, sub-national and basin perspectives. 
The SADC Concept Paper described the Benefit Wheel theory as a “semi-quantitative technique” to 
determine benefits for upstream and downstream countries within the basin (SADC, 2010). 
However, the Concept Paper is mainly a theoretical basis for a benefit sharing approach, with no 
references to application in specific SADC countries. The document is meant to serve as a basis for 
developing a Guideline on Benefit Sharing. The Guideline, which has not been completed or made 
publicly available to date, aims to assist Member States in applying the benefit sharing tools, as 
described in the Concept Paper.  

Figure 2. The Benefit Wheel Framework: Co-benefits from the shared watercourse 

 

Source: SADC, 2010 
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3.3.3  Benefit sharing in basin-level laws and policies  
A good practice example of incorporating the benefit sharing approach into specific basin-level legal 
instruments is the Mahakali River Treaty of 1996 (Rahaman, 2009). Mahakali River, also known as 
the Sharda River or Kali Gad or Kali Ganga, is situated in Uttarakhand and demarcates the border 
between India and Nepal. Article 6 of the Treaty indirectly restricts the unilateral development of 
planned projects: it obliges Parties to design and implement planned development projects (in areas 
where the river forms the boundary between the two countries) under agreements based on the 
principles established by the Treaty (Nepal Democracy, n.d.).  

Article 6 makes it binding for Parties to adhere to the principles of equality, mutual benefits and no 
harm, outlined in Articles 7, 8 and 9 of the Treaty. More specifically, in Article 3, the Treaty outlines 
the obligations of the Parties with regard to the Pancheshwar Multipurpose Dam Project. The Article 
obliges the two countries to undertake an assessment of the benefits associated with the project, as 
a way of ensuring that these will be allocated equally. Article 3 also states that the “cost of the project 
shall be borne by the parties in proportion to the benefits accruing to them” (Nepal Democracy, n.d.). 

3.3.4  Benefit sharing and investment opportunities 
Furthermore, the benefit sharing approach can be beneficial in terms of attracting investments on a 
basin level. In other words, promoting the understanding of benefit sharing can lead to an improved 
investment climate between riparian countries. For example, in cases where the economic situation 
in certain riparian countries varies greatly, more investments (in climate change adaptation, in this 
example) can be made by the wealthier country and future benefits could be shared in a way which 
later compensates this country for the investments (UN, 2015). 

Climate change adaptation strategies and measures on a basin level, discussed later in this report, 
can be a good practice example where the understanding of the benefit sharing approach can be 
promoted. In relation to climate change impacts, there is a need for a clear understanding that 
climate change adaptation is about sharing both the benefits and the burdens of the process.  

3.3.5  Cost sharing and location of planned measures 
 
Indicators: 

3.1    The national law/policy recognises the economic implications associated with failing to invest 
in precautionary measures. 

3.2   The national law/policy recognises the transboundary implications of failing to do so. 

Secondary questions 

S3.5 Does the national law/policy recognise that a preferred location of planned measures, aiming 
to improve transboundary water management, could be/should be determined by the most 
beneficial place within the basin, rather than by national borders?   

S3.7  Does the national law/policy recognise the need for allocating the costs of activities/ 
investments aimed at improving transboundary water management among beneficiaries? 

 

One way of planning with benefit sharing in mind is to think about locating adaptation measures at 
the most beneficial location in the basin, and sharing the costs and benefits between riparian 
countries (UN, 2015). For example, flood retention measures are often more effective when located 
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upstream, but political considerations sometimes make it difficult to undertake measures at a 
particular location in the basin. With a basin-level adaptation strategy in place, there is an 
opportunity for disregarding national borders in the process of planning adaptation measures (UN, 
2015). For example, Moldova and Ukraine needed to discuss vulnerable areas and the location of 
potential adaptation measures in the shared Dniester River Basin. At national workshops in both 
countries, stakeholders used a Dniester River Basin map that did not portray national borders (UN, 
2015). 

Within the ZRB, riparian countries often associate benefit sharing with the need for a better 
approach to sharing the costs arising from specific investment activities undertaken along the ZRB 
(Annexure 1, Stakeholder Interview Notes). One example of this is the perception of cost sharing for 
the Kariba Dam Rehabilitation project, which is currently jointly managed by Zambia and Zimbabwe. 
The two countries have secured a USD294 million loan which aims to assist the ZRA in improving 
the safety and reliability of the Dam, which among other important functions plays the role of an 
important flood control mechanism for the downstream country of Mozambique (Annexure 1, 
Stakeholder Interview Notes; World Bank, n.d.). Based on this benefit that Mozambique receives 
indirectly from the rehabilitation project, Zambia and Zimbabwe believe that Mozambique should 
also share in the cost of the project.  

This example indicates the importance that ZRB countries place on a better way of assessing and 
allocating the costs associated with enabling co-benefits. Other states also stress the importance of a 
comprehensive analysis of the costs of not acting to improve transboundary water resource 
management (Annexure 1, Stakeholder Interview Notes). Such analysis could potentially serve as a 
tool to enhance political will within the basin.  

Tools and models for costing benefits 
As in the Mahakali Treaty example discussed earlier, calculating and presenting the costs and 
benefits associated with a development project in a shared river context is an important first step 
towards realising the benefit sharing approach (Qaddumi, 2008). Economic analysis becomes useful 
in this context and a number of tools are available for estimating economic and environmental values 
and costs of both use and non-use of the resources (Qaddumi, 2008). These tools are most often 
optimisation models, which can assign different weights to the different objectives and priorities 
related to water use in the basin. The aggregate value of water is calculated at the basin level, 
incorporating various possible interactions, external effects and opportunity costs associated with 
the use of the resources (Qaddumi, 2008).  

Using models like these can help to quantify potential benefits and trade-offs of different kinds of 
cooperation between riparian countries in a basin context, and help in the process of applying the 
benefit sharing approach to water resource allocation. Such analyses have been conducted in several 
river basins, such as the Jordan River basin (Fisher, 1995 and 1996, in Qaddumi, 2008). The Fisher 
analysis focused on values and prices, instead of quantities of water, providing a powerful tool which 
enabled riparians to make decisions related to the allocation of water flows and assign values 
(including both benefits and costs) associated with proposed projects and infrastructure 
improvements (Fisher, 1995). 

  



Section B: Good Practice Review 
B3 Dimension: Benefit Sharing    
 

56 
ZAMCOM Agreement Comparative Assessment & Gap Analysis 

3.3.7  Stakeholder engagement as a tool for enhanced benefit sharing 
Secondary question: 

S3.6 Does the national law/policy recognise the importance of stakeholder engagement for the 
application of the benefit sharing approach to riparian cooperation? 

 

Stakeholder engagement practices emerge as one of the most important tools for improved 
understanding of the benefit sharing approach in a river basin context. Historically, stakeholder 
involvement has played a weak role in transboundary water management; however, recently it has 
been increasingly seen as a way to ensure sustainable gains from water cooperation in the long term 
(Qaddumi, 2008). Strengthened focus on stakeholder participation practices can help to shine a light 
on a wider range of benefit sharing opportunities, and can also assist in the realisation of goals, 
especially on a local government level (Qaddumi, 2008).  

A good practice example of a strong focus on stakeholder engagement is the Mekong River 
Commission (MRC), the RBO of the Mekong River Basin. The 2016–2020 MRC Strategic Plan for 
the developments along the Basin was “the result of extensive consultations with a wide range of 
regional and national stakeholders”, including national governments, relevant committees and 
agencies, as well as members of civil society and the private sector (MRC, 2016). In the Strategic 
Plan, the MRC sets a goal to strengthen stakeholder engagement practices, specifically in terms of 
the development of knowledge sharing tools, by engaging with civil society and private sector actors 
through an existing “stakeholder platform” (MRC, 2016). According to the MRC, improvements in 
stakeholder involvement practices are one of the key factors for enhancing cooperation between 
riparian states, as they have the potential to facilitate the development of joint projects between 
member countries (MRC, 2016). 

Stakeholder engagement is especially important for benefit sharing on a sub-basin or a national level. 
Hydropower projects are a good example of this. Planning needs to take into account the costs and 
benefits for local communities affected by the construction of these large-scale projects in order to 
ensure a benefit sharing approach. In many cases, the unequal distribution of benefits from the 
development of hydroelectric power projects creates friction between developers and local 
communities. Well-planned stakeholder engagements can be a key factor in facilitating a benefit 
sharing approach to such water-related developments. Making sure that local communities benefit 
from these projects does not have to be incompatible with national development goals. It does, 
however, require the political will to involve affected communities in the process and the benefits 
that are created, as well as in all decisions regarding the construction, relocations and compensations 
(Bazin et al., 2011).  

The benefit sharing approach needs to be understood both on a basin level and a national level, 
through national water policies and laws. For this purpose, two elements are key: the development 
of an RBO, and a transboundary agreement between riparian countries which acknowledges the 
importance of a benefit sharing approach.  

The opportunities and costs arising from the utilisation of a shared water source are well understood 
and incorporated into the Mekong Agreement of 1995. Under the agreement, members agree to  

“cooperate in all fields of sustainable development, utilization, management and conservation 
of the water and related resources of the Mekong River Basin including, but not limited to 
irrigation, hydro-power, navigation, flood control, fisheries, timber floating, recreation and 
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tourism, in a manner to optimize the multiple-use and mutual benefits of all riparians and to 
minimize the harmful effects that might result from natural occurrences and man-made 
activities”. (MRC, 1995) 

This approach has been central to developments within the Mekong River Basin, such as the World 
Bank Mekong Water Utilisation Project. This project aimed to assist the MRC in setting up 
mechanisms for improved, coordinated, sustainable water management “including reasonable and 
equitable water utilization by the countries of the Lower Basin (Cambodia, Laos, Thailand, and 
Vietnam) and protection of the environment, aquatic life, and the ecological balance of the Basin” 
(World Bank, 2012). 

The MRC plays a key role in promoting a better understanding of the benefit sharing approach to 
transboundary water resource management in the Mekong Basin. Among other initiatives, the 
Commission has developed a Knowledge Base document specifically dedicated to benefit sharing 
practices. The purpose of the document is to foster a common understanding of benefit sharing 
approaches between member countries and enable them to apply good practice benefit sharing 
examples not only from the Mekong Basin but from international experience as well (MRC, 2011). 
The MRC has been successful in promoting benefit sharing among Member States. Studies on the 
effects of benefit sharing approaches applied in the Mekong since the 1990s conclude that benefits 
obtained through cooperation have incentivised China to become increasingly open to more 
cooperation with downstream countries (Lee, 2014). The study thus concludes that mechanisms for 
sharing socio-economic, political and energy security benefits have become a key driver for fostering 
cooperation in the Mekong Basin (Lee, 2014). 

3.3.8  Bilateral agreements for cooperation around use and development 
In a transboundary water context, the complexity of finding a mutually beneficial solution increases 
in proportion to the number of stakeholders involved in the process. This becomes even more 
complicated in cases where riparian countries have varying economic capabilities and/or political 
powers (Qaddumi, 2008). Given these complications, multilateral agreements become difficult to 
foster. This is evident from the fact that out of more than 140 international treaties signed since the 
early 2000s, almost 100% are bilateral agreements (Qaddumi, 2008). Therefore, in a transboundary 
context, bilateral agreements become the main legal tool for cooperation between riparian countries 
and the main mechanism for the application of the benefit sharing approach.  

Examples of bilateral agreements are found in various river basins. One example is the Treaty on the 
Lesotho Highlands Water Project between Lesotho and South Africa (1986) in the Orange-Senqu 
River Basin (also shared with Botswana and Namibia). This Treaty was designed to derive mutual 
benefits for the two countries, through the “enhancement, conservation and equitable sharing of the 
water resources” (FAO, n.d.).  

Another example is the Indus Waters Treaty (1960) between Pakistan and India, outlining the rights 
and obligations of the two parties in the satisfactory and complete utilisation of the waters of the 
Indus River Basin (also shared with China and Afghanistan). Bilateral agreements, in contrast to 
multilateral agreements, do not internalise all externalities caused by water utilisation, as they do 
not take into consideration all riparian countries’ needs. However, they could lay the foundations for 
extended cooperation within the basin by helping to outline the issues which are prioritised by the 
two parties involved (Qaddumi, 2008). 

A good practice example of bilateral cooperation from the ZRB is the agreement signed between 
Malawi and Tanzania with regard to the Songwe River Basin Development (SRBD) Programme. The 
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river defines the border between the two countries and is seen as a key resource for economic 
development. The random meandering of the lower parts of the river has often caused the two 
countries to address the resultant frequent shifts in the border lines (AfDB, 4 June 2010).  

A joint preliminary study in 2001 and 2002 formed the basis of the SRBD Programme, whose overall 
objective is to enhance economic growth, reduce poverty and improve the living conditions and well-
being of the people living in the basin (AfDB, 4 June 2010). The project also aimed to help Malawi 
and Tanzania to develop a long-term strategic framework and investment plans for a basin-wide 
socio-economic development programme, based on joint water resource management. Planned 
capital investments under the project are valued at around USD424 million, and include 
developments in hydroelectric energy, irrigation for agriculture, fisheries, improvement of flood 
controls, and water- and road-related infrastructure (AfDB, 4 June 2010). 

For Malawi, this project is the country’s first experience of taking a benefit sharing approach towards 
planned development (Annexure 1, Stakeholder Interview Notes). Based on the principles of benefit 
sharing, the two countries have developed a common understanding of how the benefits of these 
developments could be allocated. As a result, while the planned hydroelectric power project of 
1.8MW will be allocated in a way such that both countries will benefit equally from the energy 
produced, there is a clear understanding that the same could not be done for irrigation-related 
projects. Keeping in mind that the two countries have towns along the river bank which are different 
in size and therefore cover different total areas, it has been decided that the benefits of the irrigation 
investments will be shared proportionately to the area that each country holds along the river 
(Annexure 1, Stakeholder Interview Notes). This process of allocating and sharing the benefits from 
the SRDB Programme has been developed jointly by the two countries and has been well documented 
to avoid future disputes between them.  

3.3.9 Bilateral agreements to foster transboundary water developments 
Secondary question: 

S3.8 Does the national law/policy show a clear understanding of the co-benefits for riparian 
countries from a transboundary water development project? 

Bilateral agreements also bring out foreign investments in planned development as one of the key 
factors for improved understanding of co-benefits for riparian countries from transboundary water-
related projects. In the Indus River Basin, for example, conflict between India and Pakistan was often 
an obstacle in the way of fostering cooperation. However, “the lure of financial aid” has helped 
riparian countries to realise the benefit of cooperating, and has therefore fostered shared 
developments under the Indus Treaty (Qaddumi, 2008). On a basin level, the co-benefits from 
investments in large-scale infrastructure such as dams are generally well understood among riparian 
countries.  

While the benefits from hydroelectric power projects are generally easy to quantify and allocate 
between riparians, the development of dams may have both positive and negative externalities for 
upstream and downstream countries in a transboundary water context (Hensengerth et al., 2012). 
For example, a dam may cause negative downstream externalities by reducing flows available for 
irrigation or drinking water supply. At the same time, it can have positive externalities for 
downstream countries by providing flood protection facilities. Negative externalities from dams are 
also possible for upstream countries when a dam is built downstream, as it may widen the river 
reservoir upstream and cause flooding in the territory on the river banks. 



Section B: Good Practice Review 
B3 Dimension: Benefit Sharing    
 

59 
ZAMCOM Agreement Comparative Assessment & Gap Analysis 

In the Senegal River Basin in West Africa, shared by Guinea, Mali, Mauritania and Senegal, the need 
to find a mechanism for allocating the benefits and costs associated with the construction of two 
dams (Diama and Manatali) was the main driver behind the establishment of the local RBO in 1972, 
the Organisation pour la Mise en Valeur du fleuve Sénégal (OMVS) (Hensengerth et al., 2012). All 
riparian countries had an interest in benefiting from an increase in energy supply from the 
development of the hydropower projects, while Mauritania and Senegal also wanted to expand 
irrigation for agriculture to enhance food security, and Mali was interested in improving the 
navigability of the river for shipping natural resources to the Atlantic Ocean (Hensengerth et al., 
2012).  

The main objective of the OMVS was to balance the co-benefits prioritised by all riparian countries. 
At the same time, given that none of the countries had the ability to unilaterally finance the projects, 
the OMVS was also a means of mobilising multilateral funding in the form of donor assistance for 
the dams. As a result of the transboundary cooperation around the development of the Diama and 
Manatali dams, both dams were jointly developed and are now jointly owned by the three riparian 
countries of Mali, Mauritania and Senegal. At the same time, given the varying needs of the three 
countries, a cost-sharing tool was developed, which was based on the projected specific benefits for 
each country (Hensengerth et al., 2012).  

Such arrangements are exceptional in a transboundary river basin context (GWP and INBO, 2009; 
Hensengerth et al., 2012) and the benefits derived for each country, as well as the perceived solidarity 
and fairness of the process between the countries, has led to “sustained substantive cooperation and 
a strong river basin organization” (UNECE, 2015). As such the benefit sharing approach applied in 
the Senegal River Basin can be considered a good practice for understanding and allocating co-
benefits and costs from basin-level development projects.  

3.3.10  Benefit sharing and conflict prevention 

Transboundary water sharing in the context of scarce resources and varying developmental 
objectives obviously has the potential to create conflict between riparian countries. However, benefit 
sharing schemes also have the potential to prevent or deflect such conflicts and lead to improved 
cooperation. Water needs that appear to compete in a water-scarce environment, such as biodiversity 
conservation and socio-economic development, do not have to be incompatible. These needs can 
rather be addressed through a benefit sharing approach, which creates synergies and win-win 
outcomes (Brels et al., 2008). In fact, benefit sharing is seen as a key factor for conflict resolution 
between riparian countries and a driver of consensus on transboundary developments (Arjoon et al., 
2016). Diminishing tensions arising between riparian countries in relation to water resource 
management can potentially reduce fragmentation and even stimulate economic integration (Sadoff 
and Grey, 2002). Benefits derived from the river acting as a catalyst for improved cooperation are 
known as “beyond the river” benefits (Sadoff and Grey, 2002). 

One example is the NRB, where riparians on the Nile River have suffered unstable international 
relations as a result of continuous internal conflicts (Arjoon et al., 2016). The development of the 
Grand Ethiopian Renaissance Dam, which was started in 2010 and is expected to be the largest dam 
on the African continent on the completion of its development (Salini Impregilo, n.d.), has recently 
become a source of tension between the three riparian countries of Egypt, Sudan and Ethiopia. In 

Secondary question: 

S3.9 Does the national law/policy make reference to the application of a benefit sharing approach 
as a tool for avoiding or resolving conflict with other riparian countries? 
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order to avoid future conflicts, in 2015 the countries signed an agreement on the declaration of 
principles for this project (Arjoon et al., 2016). Despite some remaining questions relating to a 
specific mechanism for allocating benefits, following the agreement, it has been well appreciated by 
the three riparian countries that benefit sharing is a potential solution for “the stalemate surrounding 
water use and allocation in the Eastern Nile River basin” (Arjoon et al., 2016). 

Another example illustrating “beyond the river” benefits is the cooperation between countries in the 
Mekong Basin. Relations in the basin have historically been characterised by tensions between 
riparians. However, benefit sharing has become a stabilising factor in the Mekong. It has brought 
significant direct benefits in the form of increased regional trade, and indirect benefits, by 
diminishing tensions (Sadoff and Grey, 2002). Increased integration through shared benefits from 
the river has in many cases locked the countries into “mutual dependency” on other resources, such 
as hydroelectric energy and gas (Sadoff and Grey, 2002). Laos and Thailand are another example, in 
which the two countries continue to trade successfully in hydroelectricity, even during times of 
conflict. 

In the ZRB, a good practice example for conflict resolution through a benefit sharing approach is the 
Kariba Dam, shared by Zambia and Zimbabwe. Conflicts arose between the two countries due to 
Zambia’s belief that Zimbabwe was benefiting more from the dam (Hansengerth et al., 2012). The 
dispute eventually caused the dissolution of the Central African Power Corporation) (a joint 
organisation for the management of the dam between the governments of Northern and Southern 
Rhodesia, created in 1963). Later on, as a result of the establishment of a 50:50 scheme for the 
allocation of costs and benefits of the Kariba Dam between Zambia and Zimbabwe, the ZRA was 
created in 1987 (Mokorosi, 2007). The Kariba Dam is currently equally owned by the governments 
of the two countries, with the benefits and liabilities being allocated equally. As such, Kariba is a 
good practice example of a border river project with a benefit-sharing mechanism in place, where 
“the cost of joint infrastructure is borne in proportion to benefits received” (Hansengerth et al., 
2012). At the same time, the example shows that the application of a benefit sharing approach to 
water-related developments has the potential to avoid or resolve conflict in a transboundary context. 
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B4  Dimension: Dispute Resolution 

4.1 Overview 

Dispute Resolution refers to one of several different processes used to resolve 
disputes between parties, including negotiation, mediation, arbitration, collaborative law 
and litigation. 

 

The record of cooperation around international water resources far outweighs the record of acute 
conflict. The last 50 years have seen only 37 acute disputes (those involving violence) and, during the 
same period, 157 treaties were negotiated and signed. Total numbers of events in the last 50 years 
are equally weighted towards cooperation: 507 conflict-related events, and 1228 cooperative ones. 
The most vehement enemies around the world have either negotiated water sharing agreements, or 
are in the process of doing so, as of this writing. Violence over water seems neither strategically 
rational, hydrographically effective, nor economically viable. Shared interests along a waterway seem 
to consistently outweigh water’s conflict-inducing characteristics (FAO, 2011). 

The view that water relations in the ZRB are on the whole very good was echoed by Zimbabwe in the 
stakeholder interviews conducted (Annexure 1, Stakeholder Interviews Notes). We are however 
entering a period in human history when the pace of change is accelerating exponentially. As water 
scarcity increases – due to population growth, urbanisation and climate change – so does the risk of 
transboundary disputes. This accelerates the need for enhanced dispute management in the ZRB. 
This concern was made clear by Namibia during the stakeholder interviews (Annexure 1, Stakeholder 
Interview Notes). At the same time, there are disparities in the ways in which riparian countries 
approach multilateral cooperation, potentially threatening the ability of SADC and ZAMCOM to 
govern the ZRB and resolve such disputes. There is ample evidence that the growth and development 
of demand for water resources has the potential to generate disputes among governments in the ZRB, 
both now and in the future.  

There are many examples of various disputes along the cooperation process. In the Mekong River 
Basin, for instance, the unilateral pursuit of the Xayaburi hydropower project by Laos has led to 
considerable disagreement with downstream neighbours Cambodia and Vietnam, putting the MRC 
in a dispute mode for more than two years. Similarly, the ICPR experienced a dispute among its 
members when the Netherlands unilaterally closed sluice gates near the mouth of the Rhine to 
prevent saline intrusion and damage to Dutch agriculture. Upstream riparians such as Germany and 
France objected, since this obstructed the salmon migration, threatening goals under the ICPR’s 
Salmon 2020 Program (Schmeier, 2013). 

In this context, there is an increasing need for new methods of managing controversial nexus-related 
development projects in order to avoid or resolve such disputes. In dealing with disputes, the 
challenge for the international community is to get ahead of the “crisis curve”, to help develop 
institutional capacity and a culture of cooperation in advance of costly, time-consuming crises, which 
in turn threaten lives, regional stability, and ecosystem health (FAO 2011). RBOs are seen as a means 
to promote cooperation amongst Member States in order to manage the shared water resources in a 
way that avoids disputes and confrontation.  

Despite the establishment of an RBO with the express mandate of promoting cooperation around 
shared transboundary water, disputes between riparian states belonging to such an RBO do still 
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emerge. For that reason, the need to agree upon and make dispute resolution processes explicit is 
recognised as an important development for shared water resource management in the basin. This 
view was expressed by Zimbabwe in the stakeholder interviews conducted for this report (Annexure 
1, Stakeholder Interview Notes). It is important that dispute resolution mechanisms are established 
and agreed upon by states sharing transboundary water resources. This is achieved either through 
bilateral agreements directly between two Member States, or multilaterally, usually through a basin-
level agreement. In order to address this challenge, a number of RBOs have established dispute 
resolution mechanisms (Schmeier, 2013). In such circumstances Member States are obliged to 
undertake dispute resolution using the agreed-upon mechanisms. 

Determining the form of dispute resolution mechanisms which are incorporated into RBO 
agreements that have proven to be robust and resilient is a key step in establishing evidence of good 
practice. Such good practice can then be further developed into indicators for the current ZRB 
assessment. 

Table 4. Key aspects of Dimension 4: Dispute Resolution 

Dimension 4: Dispute Resolution 
National policy 

Policy in place that provides for equitable dispute resolution mechanisms 

Bilateral agreements 

Bilateral agreements in place that provide for equitable dispute resolution mechanisms 

ZAMCOM Procedure 

National legislative/policy implementation 

 

Note: Notification of Planned Measures is dealt with in detail in this report in Dimension 2: 
Planned Development.  

4.2 The ZAMCOM Agreement and Dispute Resolution 

A key objective of the ZAMCOM Agreement (2004, Article 5(d)) is to empower the Commission with 
the function of advising Member States on measures necessary for the avoidance of disputes, and 
assisting in the resolution of conflicts among Member States with regard to planning, management, 
utilisation, development, protection and conservation of the Zambezi watercourse. Whilst the role of 
the Commission appears clear from this objective, the provisions in the Agreement – specific to the 
Commission’s powers to implement dispute resolution mechanisms – do not carry the required 
weight to give meaningful effect to this. 

The dispute settlement procedure in Article 21 of the ZAMCOM Agreement requires that Member 
States party to a dispute expeditiously enter into consultations and negotiations, in the spirit of good 
faith and equity, with a view to arriving at an amicable settlement. The Agreement does not contain 
any specific requirements pertaining to the form of notification and consultation, leaving the process 
somewhat ambiguous. It goes on to state that the Council of Ministers may, where appropriate, make 
recommendations to the parties to the dispute with a view to arriving at an amicable settlement. This 
provision remains vague as to which circumstances would be considered appropriate for such 
recommendations. The provision goes on to state that if the dispute persists, Member States may 
bring the dispute before the SADC Tribunal, unless they agree on an alternative means of settlement. 



Section B:Good Practice Review 
B4 Dimension: Dispute Resolution    
 

63 
ZAMCOM Agreement Comparative Assessment & Gap Analysis 

The role of the Tribunal in such circumstances is not made clear, and the provision appears to be 
discretionary in any case. In light of this, it seems that the ZAMCOM Agreement lacks the 
enforcement mechanisms necessary to assist Member States in conflict resolution. 

Enforcement power, such as the ability to levy sanctions against any participating state which 
contravenes institutional consensus, is an optional feature of effective regional organisations; 
however it is not present in the ZAMCOM Agreement. This feature might add an incentive to 
facilitate sustained collective action, but it is by no means necessary. Rather, an organisation’s value 
and efficiency are derived from its capacity to sustain multilateral communication, continuing 
interaction, and reciprocal scrutiny of each state’s water appropriation practices (Legal Review, 
Section C to this report). Non-adherence by parties to such an agreed process would thus be 
discovered in a timely fashion, limiting any resultant harm to the resource or other states’ interests, 
and would prompt rapid rectification of the harm. On the other hand, problems posed by monitoring 
and regulating water use, particularly trade, might be rectified by the creation of strong enforcement 
mechanisms, designating monitoring agents to supervise water levels and investigate abuses, with 
sufficient authority to levy sanctions against abusers.  

(adapted from Legal Review, Section C to this report) 

4.3 Good Practice Review on Dispute Resolution 

In Schmeier’s comprehensive international RBO database compilation and analysis (2013), the 
author found that a considerable number of basins globally have defined their dispute resolution 
mechanisms (63 basins out of 119). For some river basins (31 out of 119), however, no clear dispute 
resolution mechanisms have been defined. For the remaining 25 institutions, there is not enough 
data available to analyse their dispute resolution mechanisms (Schmeier, 2013). 

The absence of a pre-defined means for resolving and mitigating disputes among Member States can 
increase dispute intensity. This is because, in an emerging dispute, the mechanism of addressing the 
dispute needs to be defined in an ad hoc manner. This gives the disputing parties even more reasons 
to disagree. This is particularly problematic in river basins with a high likelihood of disputes 
emerging among the different parties. Examples are the Congo and the Jordan River Basins, in which 
neither basin has any transboundary dispute resolution mechanism for addressing water-related 
disagreements (Schmeier, 2013). 

An earlier global study conducted by Schmeier (2012) revealed that dispute resolution mechanisms 
in RBO agreements vary considerably. While some RBOs have no pre-defined mechanisms for 
solving disputes among their members, others rely on mechanisms that are outdated (such as the 
Commission of Mediation, Conciliation and Arbitration of the Organisation of African Unity (OAU)), 
which ceased to exist after the OAU was replaced by the African Union). This leaves very few RBOs 
internationally with their own readily available mechanisms for addressing disputes among their 
members (Schmeier, 2012). 

4.3.1  Types of dispute resolution mechanisms 
Indicators:  

4.1   The riparian state is party to a multilateral agreement with other basin states, setting out a 
specific dispute resolution mechanism. 
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4.2  The riparian state is party to a multilateral agreement with other basin states, setting out a 
specific dispute resolution mechanism, detailed procedures (including procedures for 
notification of disputes) and timelines that members are obliged to follow. 

There are three types of dispute resolution mechanisms in RBOs: 

1) dispute resolution directly by the RBO; 
2) dispute resolution in a bilateral manner among disputing Member States of the RBO; and  
3) dispute resolution by third parties (e.g. international donors, international courts or arbitration 

panels).  

In most cases, two of the aforementioned mechanisms are combined. In some cases (9 out of 63 
institutions for which dispute resolution mechanisms have been defined), bilateral negotiation 
among the disputing members of the RBO is often followed by referral to the RBO. This is, for 
instance, the case in the Danube Commission (DC), where issues that disputing parties cannot 
resolve amongst themselves are referred to a DC internal arbitration mechanism consisting of 
representatives of the disputing parties and a third party appointed by the president of the DC 
(Article 45, Convention Concerning the Regime of Navigation on the Danube). Similarly, in the Niger 
Basin, issues that cannot be resolved bilaterally by the members of the Niger Basin Authority are 
referred to the RBO’s Summit of Heads of State and Government for arbitration (Article 15, Niger 
Basin Convention).  

Even more common (in 17 basins out of 63) is the referral of the dispute to an external arbitration 
panel or court in case bilateral efforts to solve the issue fail (Schmeier, 2013). This is, among others, 
the case in the Danube River Basin where disputes that cannot be resolved between the disputing 
members of the International Commission for the Protection of the Danube River (ICPDR) via 
negotiation can be referred to the CJ or any specifically established external arbitration panel (Article 
24, Danube River Protection Convention). Similarly, in the case of the Lake Victoria Basin 
Commission (LVBC), disputes remaining unresolved after negotiation among the involved parties 
can be referred to the East African Court of Justice (Article 46, Protocol for Sustainable Development 
of the Lake Victoria Basin) (Schmeier, 2013). 

The issue of what mechanism works best is a tricky one to address: the underlying circumstances are 
always unique and complex, and there appears to be no one-size-fits-all approach. What is more 
important is that there is agreement between Member States as to what exactly the approach is, and 
the procedures that they are obliged to follow, lest the choice of mechanism become a dispute in and 
of itself. With the increasing risk of water scarcity, the need for strengthening ZAMCOM’s role in 
conflict management and cooperation becomes critical.  

Dispute settlement procedure in the ZAMCOM Agreement 
The ZAMCOM Agreement has a dispute settlement procedure (Article 21) which requires the 
relevant Member States that are a party to the dispute to expeditiously enter into consultations and 
negotiations in the spirit of good faith and equity, with a view to arriving at an amicable settlement. 
There is agreement amongst Member States, as indicated by Mozambique, Botswana and Zimbabwe 
during the stakeholder interviews, that the bilateral processes should be the first port of call for 
resolving disputes (Annexure 1, Stakeholder Interview Notes). It was however also felt that these 
processes and procedures should be made more explicit in the Agreement.  

The Council of Ministers may, where appropriate, make recommendations to the parties to the 
dispute with a view to arriving at an amicable settlement. However, the Agreement does not give the 
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Council the authority to mediate the dispute, only to advise. If the dispute persists, Member States 
may bring the dispute before the SADC Tribunal (Legal Review, Section C to this report). However, 
at the time of writing this report, this body is suspended. 

4.3.2  Obligation to follow certain procedures 
Indicators: 

4.3   The riparian country is party to a multilateral agreement that empowers a specific and neutral 
body with the authority to mediate any disputes with other Member States. 

4.4   The riparian state is party to a multilateral agreement with other Member States, obliging it 
to bring disputes before a specific, functioning arbitration body. 

The wording of Article 21 of the ZAMCOM Agreement, regarding dispute resolution mechanisms 
(mentioned above), is problematic, because it does not oblige Member States to follow the procedure 
for bringing the dispute before the Tribunal. Article 21 states that “Member States may [current 
author’s emphasis], unless they agree on an alternative means of settlement, bring the dispute before 
the Tribunal” (ZAMCOM Agreement (2004), Article 21). 

There is no obligation created to follow this approach. Furthermore, if the Member State does not 
like that course of action or if a dispute arises which cannot be settled amicably, a Member State or 
Member States may simply withdraw from the ZAMCOM Agreement upon giving notice, without 
having to provide reasons (Article 23) (Legal Review, Section C to this report). The option of 
changing the Agreement so as to bind Member States to follow an agreed-upon course of dispute 
resolution is worth further investigation.  

4.3.3  Bilateral agreements on dispute resolution 
Indicators: 

4.5   The riparian country is party to bilateral agreements between itself and other basin states that 
empower a specific and neutral body with the authority to mediate any disputes between 
them. 

4.6   The riparian country is party to bilateral agreements between itself and other basin states 
obliging them to bring disputes before a specific and neutral arbitration body. 

Good practice examples of bilateral dispute resolution mechanisms also exist. Such mechanisms may 
be contained in agreements specific to transboundary water, such as the North American Agreement 
on Environmental Cooperation detailed below, or alternatively they may be of a more general nature 
regarding diplomatic procedures to deal with a variety of disputes, as tends to be the current favoured 
approach in the ZRB, mentioned during stakeholder interviews (Annexure 1, Stakeholder Interview 
Notes). 

The US and Canada continue to rely on bilateral transboundary water dispute resolution 
mechanisms, conventions, arbitration panels and impartial commissions to resolve their many 
transboundary pollution disputes. From the Boundary Waters Treaty of 1909 to the North American 

Secondary question: 

S4.1 Is the riparian country party to a multilateral agreement that contains a conflicts clause 
dealing with resolving conflicts between two or more binding international law instruments? 
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Agreement on Environmental Cooperation signed in 1993, the US and Canada have a long and 
successful history of bilateral cooperation on environmental issues. Many other countries have 
looked to these bilateral diplomatic mechanisms as models for preventing and resolving 
environmental disputes in their region (Hall, 2006). 

Thus the establishment of bilateral agreements between Member States for the explicit purpose of 
creating assurance around dispute resolution procedures is an alternative, and one that does have 
supporters in the basin. Tanzania indicated that signed bilateral agreements around specific dispute 
resolution measures are important as they make it easier to hold parties to account (Annexure 1, 
Stakeholder Interview Notes). This option is also useful in that it makes it possible for a basin state 
to establish dispute resolution procedures between itself and all other basin states where good 
relations are in place, even if such states are not party to the ZAMCOM Agreement. 

4.3.4  Enforcement mechanisms in dispute resolution 

The lack of enforcement mechanisms, such as economic sanctions, in the ZAMCOM Agreement is 
not surprising given the emphasis in the preamble on the Member States wanting to extend and 
consolidate the existing good neighbourliness and cooperation. It is assumed that it is for this reason 
that a specific enforcement role has not been assigned to the organs established in terms of the 
ZAMCOM Agreement. It is also not surprising that Member States have reserved their ability to 
withdraw from the ZAMCOM Agreement should they wish (Legal Review, Section C to this report). 

The ZAMCOM framework has not been fully tested in terms of facilitating dispute resolution. The 
SADC Revised Protocol, however, was used by Mozambique in order to notify potentially affected 
states of the construction of the of the Mphanda Nkuwa Dam. (This notification was necessary 
because of the scale of the project, and the fact of its being a large dam for hydroelectric power, 
located on an international river). The Protocol proved to be effective in avoiding conflict and 
controversy (Jensen and Baadsgaard, 2013). In addition, SADC has recently signed a protocol for the 
re-establishment of the SADC Tribunal, with reduced jurisdiction, intended to ensure compliance 
and resolve conflict between Member States regarding the SADC Treaty and all subsidiary 
instruments.  

Given that most of the basin states are signatories to the ZAMCOM Agreement and have acceded to 
the Revised Protocol, it is submitted that the ZAMCOM Agreement should contain a conflicts clause 
which deals with resolving conflicts between two or more binding international law instruments. 
This would avoid dual processes running in parallel and would avoid disputes when such processes 
are not completely aligned. Although the Revised Protocol deals with shared watercourse 
agreements, it does not address the issue of how to resolve conflicts between different binding 
international law instruments (Legal Review, Section C to this report). 
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B5  Dimension: Regional Integration  

5.1 Overview 

Regional integration is the process by which two or more nation- states agree to cooperate 
and work closely together to achieve peace, stability and wealth. 

This dimension broadly considers the role of water in promoting regional integration. Specifically, it 
addresses trade and navigable use and will examine the extent to which national water laws and 
policies provide for or promote regional trade in water-related goods and services, and navigable 
use.  

Table 5 details the aspects included in regional integration, under the two sub-dimensions of 
Regional trade and access, and Navigable use.  

Regional integration is a critical and cross-cutting dimension for harmonisation efforts in the ZRB, 
as it affects every other aspect of water management. Regional integration would entail increased 
intra-regional trade and higher levels of investment flows. According to the African Development 
Bank: 

“Successful regional integration would allow countries to specialise in their comparative 
advantages and trade, leading to higher efficiency and growth. It would also improve critical 
integration into global value chains, and would reduce ‘between country’ inequality”. (AfDB, 
2016)  

SADC plays a key role in the process of regional integration in Southern Africa, as it has laid the 
foundations of cooperation on international rivers. Furthermore, SADC has enhanced regional 
economic integration by establishing entities and arrangements such as free trade zones, the 
Southern African Power Pool; and various development corridors, such as the three in Mozambique 
(Jensen and Baadsgaard, 2013). These activities thus become an important dimension for regulatory 
harmonisation in the ZRB. 

Although Regional Integration is reviewed as a dimension of water security in its own right, there 
are strong links with the other dimensions, particularly Benefit Sharing (shared benefits are enabled 
by stronger regional integration of water management) and, to some extent, Planned Development, 
which, through processes such as NPs, promotes regional integration.  

Table 5. Key aspects of Dimension 5: Regional Integration 

Dimension for Regional Integration   

Regional trade and access 

• Effects of the use or uses of a shared watercourse in one riparian state on other 
riparian states’ existing and potential uses of the watercourse 

• Regional trade in water-related goods and services 
• Implications for transboundary flows 
• Social, economic and environmental needs of the riparian states 

Navigable use 

• Implications for transboundary flows 
• Navigation requirements, potentials for conflict and integration 
• Maritime and oceanic 
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5.2 The ZAMCOM Agreement (2004) and Regional Integration 

According to the legal review (Legal Review, Section C to this report), the Dimension of Regional 
Integration is partially provided for in the ZAMCOM Agreement. One aspect of the Agreement which 
does this is the requirement for collection and dissemination of information in the ZRB. Specifically, 
the Agreement requires collection and dissemination of information relating to the effects of the use 
or uses of the shared watercourse in one Member State, on other Member States’ existing and 
potential uses of the Zambezi watercourse. ZAMCOM’s objectives include collecting, evaluating and 
disseminating this data and information on the watercourse, and ZAMSEC has a similar obligation. 
The Agreement provides a mechanism for an assessment to be made, based on the accumulated data 
regarding the effects of the use/uses of the shared watercourse on other Member States’ uses of the 
watercourse.  

The Agreement requires that the Member States employ their best efforts to collect, and where 
appropriate, to process data and information in relation to the Zambezi watercourse, using 
standardised methodology. Information and data must be provided according to the rules 
recommended by ZAMTEC, and the Agreement excludes information that prejudices state defence 
or national security.  

The requirement to develop a Strategic Plan (SP) for the Zambezi Watercourse is another key feature 
of the ZAMCOM Agreement that allows for this dimension. The SP comprises a general planning tool 
and process for identifying, categorising and prioritising projects and programmes, for the efficient 
management and sustainable development of the Zambezi Watercourse. The Executive Secretary 
prepares and submits the SP to ZAMTEC for its consideration and recommendation to the Council. 
If satisfied with the SP, the Council approves it and oversees its implementation. Once approved, 
Member States are obliged to conduct their management and development plans, projects and 
programmes relating to the resources of the Zambezi Watercourse in accordance with the SP. The 
development of the SP commenced towards the end of 2016. 

The SP is broadly defined in the ZAMCOM Agreement, with indications – but not certainty – that it 
could be used to support this dimension. As a planning tool, it has the potential to be informed by 
the collected data and information discussed above, allowing for an assessment of the implications 
of transboundary flows of water and a comparison with the predicted social, economic and 
environmental needs of Member States.   

The ZAMCOM Agreement does not specifically deal with navigable uses, nor does it specifically 
provide for improved access to water for trade activities.  

(Adapted from Legal Review, Section C to this report). 

 

5.3 Good Practice Review on Regional Integration 

Regional integration is a critical factor for Africa’s development; and cross-border natural resource 
management is equally critical, as integration enhances transboundary water management in line 
with regional energy planning and trade relations (UNECA, 2016).  

The African continent suffers from low levels of regional economic integration. This is especially true 
for the Southern Africa region where the ZRB is situated, and where intra-regional and international 
trade in goods and services remains relatively low. Total trade volumes in Southern Africa amount 
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to only around 1% of global trade (AfDB, 2011). Statistics show that, although SADC countries have 
the highest levels of intra-regional trade compared to the other African economic communities 
(19.9% for export and 33.1% for imports), this trade is mostly directed towards South Africa (AfDB, 
2011). Thus countries in the ZRB are less likely to benefit from regional trade. Low levels of regional 
integration pose a risk for transboundary water management, since riparian countries see more 
benefit in protecting their national interests than in regional cooperation, which has the potential to 
maximise shared benefits (UNECA, 2016).  

International rivers can elicit cooperation or conflict (Sadoff and Grey, 2002). Regional integration 
continues to be a political and economic priority for Africa, and therefore the management of water 
resources in shared rivers has been identified as an important area for cooperation (Muller,  et al., 
2015). Using natural and constructed watercourses for the transport of goods was one of the early 
contributions of water to economic development. The notion that water, and its management and 
use, can contribute to economic and social development has also been embedded in mainstream 
economic thinking. The so-called father of economics, Adam Smith, set out to understand why some 
countries made economic progress while others stagnated and he concluded that water was a key 
factor. His focus at the time was on the economic advantage offered by easy navigation. He 
concluded, in his famous 1776 work The Wealth of Nations, that trade and development in Africa 
had been held up to some extent by the lack of navigable waterways (Snowdon, 2002).  

5.3.1 Navigable use 
Indicator: 

5.7  National law/policy recognises that the shared watercourse must be managed so as to facilitate 
navigable use by other riparian countries, particularly landlocked countries. 

The historical importance of shared rivers for navigation is demonstrated by the priority given to 
developing legal frameworks to govern this activity. These frameworks pre-date agreements between 
states over other dimensions of any other water use. For a river to be navigable, water levels in inland 
waterways must be managed well (for example through not letting them silt up or become blocked 
by invasive alien water plants). In some rivers, this can be a serious problem.  

On the other hand, the development of networks of inland waterways may also substantially change 
the availability of water in other parts of the system. Furthermore, infrastructure built to manage 
water levels and maintain navigable channels can aggravate the impact of floods (Muller et al., 2015) 
and this must be guarded against within the regulatory environment. The ability to navigate shared 
waterways is particularly important for landlocked countries, and legal frameworks have been in 
place to protect the rights of landlocked countries for centuries (Muller et al., 2015).   

5.3.2 Regional trade and access 
Indicators:  

5.1  National law/policy recognises the dependence of parts of the watercourse on other riparian 
countries for national economic development and trade, particularly those of landlocked 
countries. 

5.2  National trade law/policy promotes regional trade.  

5.3  National trade law/policy incentivises regional trade.  

5.4  National trade law/policy monitors and reports on trade with other riparian countries. 
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5.5  National law/policy recognises the need for and promotes freedom of movement of nationals 
from other riparian countries. 

Development of infrastructure 
An objective of greater, or improved regional integration is to ensure that key inputs to the regional 
economies, such as water, energy and transport, are readily available at reduced costs. Achieving this 
often relies on establishing the infrastructure needed to utilise or transmit the resource, such as 
hydroelectric power plants and transmission lines for energy; or water storage facilities. 
Development of such infrastructure is often uneven between riparian countries in transboundary 
river basins and this is particularly true of the ZRB (Annexure 1, Stakeholder Interview Notes). 
Therefore, policies and strategies, for example for equitable allocation of water resources, or 
equitable sharing of the related benefits, must be flexible enough to accommodate future economic 
growth and development of riparian countries (Angolan ZAMTEC Member, pers. comms. March 
2017).   

At the same time, there are instances where it is geographically and economically more viable to 
develop shared infrastructure, with shared benefits, between two or more countries. The scale of the 
benefits needs to justify the costs of cooperative development (Sadoff and Grey, 2002). However, 
Muller et al. (2015) suggest that these opportunities are limited in Southern Africa, possibly because 
the benefits are not always well understood or quantified. Related issues and good practice are 
further highlighted under the Dimensions for Planned Development and Benefit Sharing.  

Participatory approaches to managing relationships 
Regional integration and cooperative development pathways can be obstructed by inequitable power 
relations within transboundary resource contexts. Usually, a hegemony is found to be protecting its 
sovereign interests through building coalitions that support its power base. For instance, hydro-
hegemony, achieved in shared river basins through various water resource control strategies and 
tactics such as resource capture, treaties, coercion pressure and the construction of knowledge, often 
results in inequitable domination, which in turn obstructs regional integration (Zeitoun and Warner, 
2005).   

To understand what promotes or obstructs regional integration, and thus water security, science- 
and practice-based information and analysis offer the clearest answers. Participatory analysis is 
emerging as good practice in promoting regional integration in transboundary contexts. This type of 
analysis allows the researcher and policy maker to move from theory to practice, drawing evidence-
based policy conclusions through a practical lens, in other words, through the eyes of the decision or 
policy maker. 

Participatory approaches to research and policy making also support the principle of public 
participation and consultation, which is embedded in international water law. (This is discussed 
further under the Dimension for Planned Development.) This means that the policy process develops 
out of the convergence of two perspectives – those of science and practice (Bergold et al., 2012). 
Thus, the way that decision makers deal with policy challenges on a day-to-day basis informs the 
policy outcome. This gives a roadmap for understanding ways to secure water resources that are 
founded on increasing levels of harmonisation. This is particularly important in the context of 
transboundary resource governance, a highly- contested terrain where some countries seek to 
exercise hegemonic power. 

The river basin and RBO as drivers of regional integration and development 
Indicator:  
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5.6  National law/policy recognises the need for and promotes regional integration in water resource 
management and considers flood management in downstream countries. 

Despite the assertion of Muller et al. (2015) that water is currently not presently a driver of regional 
integration, there are solid arguments in the literature for river basins to be located at the centre of 
regional development. The ZRB is shared between eight of SADC’s 15 countries and thus is an 
important economic ‘centre’ of southern Africa. There is early evidence in some parts of Africa of 
strong economic regional integration (e.g. intra-regional trade) and strengthened cooperation and 
integrated approaches to basin management, suggesting a correlation between the two.  The 
Economic Commission for Africa’s 2016 Economic Report for Africa on Green industrialisation 
demonstrates this correlation in the East African Community (EAC) (UNECA, 2016). Another 
example in that sub-region, which also demonstrates this relationship, is the LVBC, nested within 
the EAC (Nicol, 2012).  

A good practice example of joint management of a shared watercourse for regional development can 
be found in the OMVS, also discussed under the Dimension of Benefit Sharing in this report. The 
OMVS is accompanied by a Convention that declared the Senegal River and its tributaries as 
“international watercourses” on the territories of Member States (1972). In terms of this agreement, 
any significant alteration to the regime of the river and the conditions of navigable use requires the 
prior approval of the OMVS. A subsequent Convention (1978) declared water and electric power 
infrastructure constructed under the OMVS as the “joint and indivisible properties of Member 
States”. Furthermore, the Member States recently adopted a Charter defining the principles and 
modalities for sharing the water resources between different user sectors, to include the environment 
(Gacusi et al, 2015). Large navigation and irrigation development projects are core activities of the 
OMVS and these create jobs, improve livelihoods and food security, and promote regional trade. 

This perspective of good practice for regional integration is aligned with the view that the rationale 
for placing river basins at the centre of development should be based on investments that seek both 
economic and social development outcomes, along with greater long-term resilience to climate 
change (Nicol, 2012).  

Information as the basis for cooperation  
Interdependence drives the need for cooperation, perhaps even more than the need to maintain 
peace; and shared, quality information is at the heart of this. Across West Africa for example, regional 
cooperation and regional integration appear to be driven by a level of interdependence that relies on 
improved cooperation. This in turn necessitates improved quality of scientific information and data 
on water for policy makers, water users and the general public. Information is perceived as the only 
basis for sound dialogue between stakeholders (Gacusi et al, 2015). 
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B6  Dimension: Climate Change Planning  

6.1 Overview 

Climate Change Planning can be defined as a set of political initiatives, legislation and 
strategies intended to guide efforts for climate change responses at various levels:  
international, regional, national or local level (for example basin level). 

Given the known and potential negative impacts of climate change on water availability in the ZRB, 
as described in the Inception Report, there is a clear requirement for riparian countries to plan for 
climate change adaptation measures. This is necessary both to protect national interests and to 
prevent transboundary harm, the latter being a principle embedded in the ZAMCOM Agreement 
(2004) and in international water law. There is a need for countries to identify and plan for activities 
aimed at reducing the vulnerability of local communities and economic sectors, within and outside 
of national boundaries. 

Climate change adaptation measures need large investments to negate the implications of climate 
change for water availability in other parts of the basin. Thus, climate change planning will become 
one of the main drivers of changes in the way water resources are managed in the ZRB. Climate 
change is therefore likely to be central to the Dimensions of Planned Development, Equitable Access 
to Water and Benefit Sharing. At the same time, given the transboundary nature of water 
management, adaptation measures increase the need for regional cooperation and thus create an 
opportunity for harmonisation of laws and regulations between riparian countries.  

Climate Change Planning can be defined as a set of political initiatives, legislation and strategies 
intended to guide efforts for climate change responses at an international, regional, national or local 
level. Climate change planning can also take place at a river basin level.  

Good practice in climate change planning is identified in this section according to three main sub-
dimensions. First, the Good Practice Review considers risk and vulnerability assessments 
internationally and within developing country regions, in order to identify good practices in 
determining the need for climate change adaptation. Then, the review considers good practices of 
how the findings of these assessments are applied in the process of planning climate change response 
strategies of riparian countries. Finally, good practices are identified for promoting an 
understanding of the transboundary nature of climate change impacts and therefore, the importance 
of planning adaptation measures in a basin-level context.  

It will be important to identify where climate change planning takes into consideration the 
implications for downstream countries, as well as the combined effects on water availability of other 
planned development measures and population growth and urbanisation. 

6.2 The ZAMCOM Agreement (2004) and Climate Change Planning 

Although the ZAMCOM Agreement does not specifically make provisions related to planning for 
climate change-related impacts (Legal Review, Section C to this report), the SADC Regional Strategic 
Action Plan does so, and is now in its fourth iteration. Furthermore, some countries within the ZRB 
have already made provisions through the design and implementation of risk and vulnerability 
assessments and climate change adaptation strategies. Thus, this review has been conducted 
according to the range of sub-dimensions identified in the Inception Report (see Table 6 below), 
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namely Risk and Vulnerability Assessments, Response Strategies and Transboundary 
Understanding. Noting that in a shared basin context, Transboundary Understanding becomes 
relevant for each of the other two sub-dimensions as a cross-cutting issue, this sub-dimension has 
been addressed by the relevant research questions under the first two sub-dimensions and has 
therefore not been addressed in a separate section.  

Table 6. Key aspects of Dimension 6: Climate Change Planning 

Dimension 6: Climate Change Planning  

Risk and vulnerability assessments 

Response strategies 

Transboundary understanding 

 

6.3 Good Practice Review on Climate Change Planning 

6.3.1  Risk and vulnerability assessments (national, regional and basin-level) 
Indicators: 

6.1   A national risk and vulnerability assessment has been undertaken for the country, and has 
been made public. 

Secondary questions: 

S6.1 Does the national policy/legal document acknowledge the mandate of an RBO/REC to 
coordinate climate change-related activities on a basin level? 

S6.2 Are climate change-related issues mainstreamed into national policy/law? 

National- and sub-national-level vulnerability assessments 
Risk and vulnerability assessments (R&VAs) are important for determining the risks posed by 
climate change-related impacts. At the same time, the assessments provide valuable information for 
climate change-related planning and efforts to increase resilience on a national and sub-national 
level. R&VAs assist policy makers in identifying the most vulnerable areas, sectors and social groups 
in a specific system, before, or without climate change. By identifying the most vulnerable locales 
and populations within an area, R&VAs allow decision makers to target climate change adaptation 
options at a specific context, thus enhancing the implementation process. R&VAs require an 
understanding of the exposure of the given system to the external stresses and shocks related to 
climate change, where stresses are chronic occurrences, whereas shocks are short-lived occurrences 
such as flooding. Assuming that the availability of financial and human resources to address climate 
change impacts is limited, resilience building interventions require a level of prioritisation. R&VAs 
assist in focusing efforts on the most affected areas, based on their perceived vulnerabilities (Petrie 
et al., 2016). 

A good practice R&VA becomes a key factor in the climate change decision making process if it helps 
to address the above challenges. However, given the dynamic nature of climate change-related 
impacts, assessing risk and vulnerability needs to be a continuous process, aimed at keeping 
information updated over time. When R&VAs are viewed as a technical exercise that yields a single-
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use or a permanently relevant information set, this poses a risk to the credibility and effectiveness of 
the assessment. Such an approach wastefully consumes limited resources, reduces credibility of the 
R&VA among decision makers and stakeholders and under-estimates the information gaps around 
the future impacts of climate change (UN, 2015). Therefore, R&VAs need to be updated periodically 
to ensure relevance of the information and effectiveness of the recommended adaptation measures, 
based on the assessment.  

Relevant local or national bodies in most river basins internationally have already taken steps to 
adapt to emerging or projected changes in climatic conditions (UN, 2015). In this context, 
vulnerability assessments are also a good tool to measure whether these efforts have been effective 
and if so, to promote these measures in other parts of the basin (UN, 2015).  

Many countries undertook R&VAs as a critical component of the national communication process 
for non-Annex I parties to the United Nations Framework Convention on Climate Change 
(UNFCCC). As part of the preparation of each country’s Second National Communication (SNC), 
member countries conducted R&VAs to help them identify priority climate change adaptation areas. 
In this context, an R&VA was intended to inform national adaptation planning or the development 
of specific adaptation options (UNFCCC, n.d.).  

For example, the Ministry of Environment and Tourism of Namibia conducted an impacts and 
vulnerability assessment as part of its SNC in 2011. In implementing the assessment, the Ministry 
focused specifically on the socio-economic context of rural areas, such as the Karas and Caprivi 
regions. The national-level assessment put emphasis on vulnerabilities in the water sector, 
agriculture sector, coastal zones and tourism, as well as human health, all of which are particularly 
sensitive to climate change impacts (MET, July 2011). The findings of the assessment were detailed 
in Namibia’s SNC and played a key role in prioritising climate change adaptation measures. 
Previously, climate change impact assessments in Namibia had been conducted on a sub-national 
level, focusing on vegetation and ecosystems impacts (Midgley et al., 2005, in MET, July 2011) and 
specifically on the agricultural and water sectors (DRFN, 2008 in MET, July 2011). 

Given the varying impacts of climate change across different sectors and other systems within a 
country, R&VAs are often conducted on a sub-national level. Within the ZRB, Zambia provides one 
good practice example of conducting a sub-national-level climate change vulnerability assessment. 
Under the Programme for Strengthening Climate Resilience in the Kafue Sub-basin (SCRiKA), a 
R&VA was conducted in the Kafue Sub-basin, which is particularly vulnerable to climate change 
impacts (Petrie et al., 2016). The specific tool and mechanisms used in this assessment are described 
in more detail in the following sub-sections of this Good Practice Review. In summary, the 
assessment finds a deepening of the vulnerability to climate change in the basin, as both exposure 
and sensitivity to climate change are projected to increase across the Kafue Sub-basin between now 
and 2050 (Petrie et al., 2016).  

One of the main outcomes of the assessment was the development of District Risk Profiles (DRPs) 
for each of the 11 project districts. These DRPs provided more detail about the vulnerabilities and 
risks facing each district, as well as opportunities for adaptation actions expected to enhance 
resilience to climate change, while reducing the negative impact of climate change on development 
(Petrie et al., 2016).  

The project team developed the DRPs with a clear understanding that sub-system R&VAs are also 
important, given that a system, in this case the sub-basin, is not uniform (Petrie et al., 2016):  
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“Rather, it is characterised by divergent climate systems, natural resources (soil, water), 
plant and animal life and ecosystems, farming and other land-use and socio-economic 
systems, which are all characterised by varying levels of strength and weakness” (Petrie et 
al., 2016). 

This statement highlights the importance of promoting and undertaking multilevel R&VAs, and not 
just focusing on the national level, because different areas may exhibit different characteristics and 
vulnerabilities to climate change. 

Regional and basin-level vulnerability assessments  
Indicator: 

6.2   The national law/policy follows the recommendations made in the regional level vulnerability 
assessment for the enhancement of basin-level climate change actions, in addition to 
national-level assessments. 

Secondary questions: 

S6.3 Does the national policy/document require alignment with basin- and regional-level risk and 
vulnerability assessments as these are conducted? 

S6.4 Are the relevant international principles found in the SADC Protocol and the ZAMCOM 
Agreement evident in the national policy documents?  

In the context of transboundary water management, the river basin becomes a logical level for 
assessing climate change vulnerability. With this in mind, regional economic communities (RECs), 
RBOs and national governments are increasingly coming together and cooperating in carrying out 
impact assessments on a regional level (AMCOW, 2012). As a result, most regional economic 
communities now have some form of mandate to coordinate climate change-related activities. 
Mainstreaming of climate change into regional cooperation could happen through several different 
channels, such as development, and energy and food security planning, and/or through identifying 
local hotspots through vulnerability assessments. The level of understanding of climate change 
issues at a regional level is closely linked to the level of mainstreaming of climate change at a national 
level (AMCOW, 2012). 

As climate change is a cross-cutting issue, addressing climate change adaptation becomes especially 
complex at basin level. However, transboundary cooperation has the potential to make the process 
more effective and efficient through pooling available data, models, scenarios and resources (UN, 
2015). While most R&VAs have been conducted on a national level, there are some examples of good 
practice on the river basin level as well. If there is a lack of political will to address climate change at 
a regional or basin level, then the occurrence of extreme events (floods, droughts) and international 
political events, for example, have the potential to become drivers for establishing climate change 
adaptation as a regional or basin-wide priority (UN, 2015).  

In the ZRB, Mozambique is the most downstream country and is situated on a flood plain. This 
situation is a strong example of the need for transboundary climate planning, as cited by many of the 
interviewees in the stakeholder engagement conducted thus far (see Annexure 1, Stakeholder 
Interview Notes). For instance, dam management of the water levels of Lake Kariba at times 
necessitates a decision to open the gates to release excess water, with consequent flooding for 
Mozambique. At a minimum, Mozambique needs to have as early a warning as possible of such a 
decision. However, good practice would be for the riparian countries of the ZRB to conduct 
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consensus-based planning for flood, drought and longer-term climate adaptation planning in the 
ZRB to prevent harm, to ensure equitable utilisation of the water resource, and to enhance future 
water security.  

Vulnerability assessments are considered particularly important on a river basin level, as actions to 
reduce vulnerability in one part of the basin can have an impact on other parts of the basin. In this 
context, a common understanding of the basin vulnerability, based on agreed methods and 
information, are key to the elaboration of a basin-level climate change adaptation strategy. Collection 
of quality comprehensive data on the vulnerability of the basin is therefore key to this process (UN, 
2015). 

In many shared river basins in Europe, basin-level vulnerability assessments have been conducted 
in order to enhance the understanding of and the approach to addressing climate change impacts. 
Similarly, a basin-level vulnerability assessment is a clear sign of a country’s good understanding of 
the nature of water-related climate change impacts, as well as the importance of a transboundary 
understanding and cooperation with regard to such issues. In the Dniester River Basin, for example, 
in addition to assessing vulnerability on the national level, Moldova (where the river occupies 59% 
of the country’s territory) also conducted a basin-wide assessment, which included the Ukrainian 
part of the river (UN, 2015).  

Another good practice example is the Sava River Basin in Eastern Europe, which is the second-largest 
sub-basin of the Danube River Basin, inhabited by 8 million people (UN, 2015). The river basin is 
shared by Bosnia and Herzegovina (39.3%), Croatia (26%), Serbia (15.5%), Slovenia (12%), 
Montenegro (7%) and Albania (0.2%), and in the early 1990s, for then-Yugoslavia, the river was a 
particularly important resource as its biggest national river. The need to address emerging issues in 
the river in the 1990s, such as climate change impacts, led to the establishment of the International 
Sava River Basin Commission in 2005, which is responsible for implementing the Framework 
Agreement on the Sava River Basin. The Protocol on Flood Protection to the Framework Agreement 
sets the conditions for the planning and implementation of flood-related measures. The Protocol 
acknowledged the need for adaptation measures and set up a pilot project linking flood risk 
management planning and climate change assessment in the river basin. In order to establish 
appropriate flood risk management objectives, a basin-level assessment was undertaken, which 
yielded valuable information on the impact of climate change on temperature and precipitation 
trends, and on the hydrologic regime of the Sava River. As a result, a set of transboundary adaptation 
measures was proposed (UN, 2015). 

The SADC Regional Vulnerability Assessment Committee (RVAC) (established in 1999) provides a 
good practice example of vulnerability assessments at the regional level, albeit for food security and 
not climate change. The Committee brings together International Cooperating Partners and local 
stakeholders in order to tackle the issues of livelihood vulnerability and food insecurity in the region, 
through critical improvements in vulnerability analysis and food security at both regional and 
country level (SADC, n.d.). The SADC Secretariat began implementing a Regional Vulnerability 
Assessment and Analysis (RVAA) Programme, which combines short-term emergency response 
strategies with longer-term approaches to poverty and livelihood vulnerability on a regional level, 
and aims to implement these through specific strategies and interventions (SADC, n.d.). 

As a result, the SADC RVAA was completed in 2016. The report concluded that due to one of the 
worst droughts in the region in 35 years, the number of food-insecure people had increased by 31%, 
leaving 25.6 million people in need of emergency assistance throughout the SADC region (SADC, 
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2016). The report, endorsed by SADC Member States, made specific recommendations to countries 
in the region for ways to address the pressing food insecurity and livelihood vulnerability challenges.  

On a national level, the SADC RVAC supports the development of National Vulnerability Assessment 
Committees (NVACs). Currently 14 out of the 15 SADC Member States have established such NVACs. 
Under the umbrella of the RVAC, a pilot study was conducted in the Open Access Livestock 
Livelihood Zone in Botswana and the Coastal Zambezia Livelihood Zone in Mozambique, which 
identified the vulnerabilities in both areas and produced climate scenarios and analysed the 
implications for livelihoods in the two areas (Rethman and Hope for OneWorld, 2013).  

The use of climate change scenarios in vulnerability assessments 
Secondary questions: 

S6.5 Do the vulnerability assessments include scenarios of possible future impacts of climate change? 

S6.6 Do the scenarios take a variety of factors into consideration, such as population growth, 
urbanisation, food availability? 

On the level of the ZRB itself, a basin-level climate R&VA was conducted by OneWorld in 2011/2012 
(Midgley et al., 2012). The assessment included spatial mapping of climate risk and vulnerability 
across the ZRB. The project also developed analytical scenarios for the possible future impacts of 
climate change in the basin. It summarised and visually represents key messages arising from 
complex interactions between biophysical and socio-economic drivers of vulnerability to changes in 
climate. The report draws an important conclusion with regard to basin-level vulnerability 
assessments:  

“Basin-level research, dialogue and agreements at political and technical levels should 
increasingly factor in spatially explicit future climate scenarios and vulnerability to inform 
multi-national decision making. The Zambezi Watercourse Commission (ZAMCOM) is now 
well positioned to lead and guide these processes.” (Midgley et al., 2012)  

This conclusion emphasises the importance of spatial climate scenarios for the improvement of 
vulnerability assessments, as well as for transboundary cooperation with regard to climate change 
response in general. As climate change is one of a number of drivers of change on a river basin level, 
scenarios need to take into account a variety of factors, such as demography, economic growth and 
food preferences. These combined impacts are best seen through the implementation of scenarios. 
Such scenarios need to be designed in cooperation with neighbouring countries, to ensure agreement 
on the data and models being used (UN, 2015). 

At the same time, it is also important to incorporate into planned development the uncertainties that 
become evident during climate change response planning. Many infrastructure investments, for 
example, are long-term commitments which span decades. A more flexible approach to the siting, 
design, operation and integration of infrastructure projects may allow for more flexible and reliable 
operations. In the case of a hydropower facility, for example, the facility could be designed in a 
modular manner, allowing for changes to the design as climatic and economic conditions change 
over time (UN, 2o15). 

Spatial mapping of vulnerable areas 
Secondary questions: 

S6.7 Do the vulnerability assessments include spatial mapping of vulnerable areas? 
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S6.8 Do the vulnerability assessments include a systemic approach to assessing climate 
vulnerability? 

As mentioned earlier, Zambia serves as a good practice example of a country that has developed a 
sub-national-level climate change vulnerability assessment, within the ZRB. Under the SCRiKA, a 
R&VA was conducted in the Sub-basin, which is particularly vulnerable to climate change impacts 
(Petrie et al., 2016). The assessment made critical conclusions and recommendations with regard to 
the vulnerability of livelihoods in the area to extreme weather impacts, such as floods and droughts. 
The assessment was made on the basis of stakeholder consultation, a socio-economic analysis of the 
factors influencing the vulnerability of local people to climate change, as well as GIS mapping of the 
area.  

The GIS mapping was a key tool in identifying the Kafue Sub-basin as a vulnerability hotspot. A very 
important aspect of this assessment, as identified by OneWorld (the project lead) was the systemic 
view of the Kafue as a basis for identifying vulnerability across the sub-catchment and its various 
sub-systems (OneWorld, 2016). A systemic approach to vulnerability assessment requires an 
understanding of the exposure of each system or sub-system to external climatic shocks. As such it 
also yields a more comprehensive assessment of the vulnerabilities of each sub-system, as well as of 
the area as a whole, and thus can be the basis of better informed recommendations to inform a 
response strategy. 

The Kafue is an important sub-catchment of the ZRB, located in an upstream ZRB country. Careful 
climate risk planning and implementation, based on the R&VA, is likely to be a critical success factor 
for future water security across the ZRB.  

A cross-sectoral approach to assessing vulnerability 
Secondary question: 

S6.9 Do the vulnerability assessments take a cross-sectoral approach to assessing vulnerability? 

Another aspect of vulnerability assessments, which is as important as the transboundary approach, 
is the understanding of the qualities of water as a resource and how these qualities call for a holistic 
approach to addressing climate change-related impacts. As water is widely used across all sectors, 
good practice strongly suggests that vulnerability needs to be assessed across the entire water cycle. 
Water is both a local and a global management priority, while climate change is impacting unevenly 
on different spatial and temporal aspects and steps in the water cycle (UN, 2015). 

Monitoring and updating climate change information 
Secondary question: 

S6.10 Does the national law/ policy make provision for a monitoring system/tool which tracks and   
periodically updates the information on the impacts and progress of climate change?  

Given the variability in climatic events and the uncertainty they bring to planning and strategising, 
it becomes important for vulnerability assessments not to be seen as a once-off exercise. A good 
practice solution is a monitoring system that continuously tracks and updates scenarios, makes 
projections and identifies necessary actions (UN, 2015). For example, in the Danube River Basin, the 
TransNational Monitoring Network has been a critical tool for the support of cooperation in the field 
for continuous monitoring and assessment (UN, 2015). Since it was founded in 1996, the network 
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has been tasked with providing riparian countries with a basin-level source of information about 
pollution and other water quality trends (UN, 2015). 

6.3.2 Climate change response strategies 
Indicator: 

6.4 A national climate change response strategy has been undertaken for the country, and has 
been made public.  

Secondary questions: 

S6.11 Is the national policy based on the evidence of a climate risk and vulnerability assessment? 

S6.12 Is the national policy flexible in terms of allowing for changes in the strategy according to 
updates in the vulnerability conditions? 

S6.13 Does the national policy recognise the importance of mainstreaming climate change into 
the policies of all relevant ministries? 

S6.14 Does the national policy recognise the cross-cutting nature of climate change adaptation 
actions? 

S6.15 Does the national policy make provision for an assessment of the socio-economic and 
environmental implications of climate change adaptation actions? 

S6.16 Does the national policy make provision for an assessment of the costs of not taking action 
to address climate change adaptation, including for co-riparian countries? 

S6.17 Does the national policy acknowledge the exacerbation of climate change-related 
vulnerabilities, due to the combined pressures of population growth and rising 
urbanisation? 

National climate change response strategies (NCCRSs) are key for the improvement of 
transboundary water resource management. They are the main tools through which riparian 
countries plan to address climate change-related impacts, usually identified through R&VAs. It is 
important to identify good practice in terms of the development of the national strategy itself, as well 
as to establish whether and how this national strategy understands and addresses the transboundary 
nature of climate change impacts and activities. Figure 3 demonstrates the process of developing and 
implementing a climate change response strategy. The different stages of the development make it 
possible to identify different aspects of good practice, noting that the assessment (R&VA) stage of 
the framework has been addressed in the previous section.  
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Figure 3. Framework for the development of a climate change adaptation strategy 

 
Source: UN, 2015 

 

Mainstreaming and cross-sectoral integration of the national response strategy 
Secondary questions: 

S6.18 Does the national policy recognise the importance of addressing climate change adaptation at 
different levels of government? 

S6.19 Does the national policy clarify the mandates with regard to climate change at different levels 
of government? 

S6.20 Does the national policy consider/analyse the impacts of suggested climate change adaptation 
actions on the adaptive capacity of other countries in the basin? 

When a R&VA has been conducted, it is important that the findings are incorporated into the 
national response strategy. At the same time, as with vulnerability assessments, it is important 
that the strategy is flexible enough to respond to changes in climatic conditions and their expected 
impacts. Given the cross-cutting nature of climate change issues, it is also important that climate 
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change issues are mainstreamed across different ministries, and that NCCRSs are developed from 
the start in cooperation with all relevant ministries and departments, whose mandates might be 
affected. Such a holistic approach is also important in assisting the decision-making process in 
regard to prioritising specific adaptation measures over others, based on the urgency of the 
underlying issues. A multi-sectoral approach can also be beneficial in the process of assessing the 
socio-economic and environmental costs and benefits associated with specific climate change 
adaptation measures, or the costs of not taking action to address climate change-related impacts 
(UN, 2015). 

In line with horizontal integration of the response strategy, vertical integration also comes out as an 
important factor. Ensuring linkages between different governance levels – local, national, regional 
and transboundary – is key. This can be done through facilitating regular exchange of information 
between the different levels of government (UN, 2015). At the same time, it is important that the 
understanding of the role of different levels of government is supported by a clear mandate for local 
government to address the challenges posed by climate change impacts.  

Zambia’s national climate change response strategy 
Within the ZRB, Zambia provides one good practice example of an existing climate change response 
strategy. As a least developed country, Zambia initially centred its climate change response policy 
around its National Adaptation Programme of Action (NAPA) (2007), formulated in response to the 
UNFCCC initiative. In 2010, the Zambian Ministry of Tourism Environment and Natural Resources 
developed the country’s first NCCRS, which was aimed at greater integration of climate change-
related issues into the country’s broader policy framework (Petrie et al., 2016). The NCCRS outlines 
several potential projects and programmes across sectors, identifies organisations mandated to 
action these, and provides estimates of the costs and output timelines for specific projects (van Rooij, 
December 2014).  

Zambia’s Sixth National Development Plan (2011–2015) and the following Revised Sixth National 
Development Plan (SNDP) (2013–2016) have denoted Zambia as a leader within the region in 
mainstreaming climate change into its national development plans (OneWorld, 2014, in Petrie et al., 
2016). Zambia’s government has demonstrated consistency in the process of climate change 
mainstreaming by incorporating climate change priorities into its Draft Seventh National 
Development Plan and developing an overarching National Climate Change Policy (NCCP). The 
main objective of the NCCP, which was approved by Cabinet in 2016, is to enable the government to 
identify the economic sectors most sensitive to climate change, and the population groups and 
livelihoods most vulnerable to climate impacts, and to align these with climate change adaptation 
and mitigation actions, which will assist the government in meeting its developmental goals (Petrie 
et al., 2016).  

While Zambia has been a leader in the development of climate change-related policies and strategies, 
the mechanisms for implementation of the outlined activities are still in the process of being fully 
developed. While most climate change-related programmes so far have been initiated by donors, 
with the National Climate Change Secretariat being the main body responsible for the facilitation of 
information sharing and stakeholder engagement, as well as cross-sectoral coordination, specific 
roles and responsibilities related to climate change activities are yet to be defined (Petrie et al., 2016). 

The Zambian NCCRS provides for climate change vulnerability assessments and these are in the 
process of being implemented under several programmes, such as the Zambia Strategic Programme 
for Climate Resilience (SPCR), funded by the Climate Investment Funds Pilot Programme for 
Climate Resilience (PPCR). The PPCR has identified the Western and Southern Provinces of Zambia 
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as main focal areas for climate change adaptation actions, based on previous vulnerability 
assessments conducted by the Zambia Vulnerability Assessment Committee established in 2002 
(PPCR, 2011). The NCCRS also acknowledges the importance of a cross-sectoral approach towards 
tackling climate change and sets an objective to ensure that “climate change is mainstreamed in the 
most economically important and vulnerable sectors of the economy by 2015” (GoRZ, 2010).  

Another sign of good practice is that Zambia’s NCCRS takes into account the exacerbation of climate 
change-related challenges due to population growth pressures on the availability of natural 
resources, such as land and water, “as well as a volatile global economy” (GoRZ, 2010). In this 
context, the strategy sees climate change as an additional challenge, “especially if measures to reduce 
the underlying vulnerabilities are not introduced in time” (GoRZ, 2010). The NCCRS also provides 
for research on the socio-economic implications of climate change, such as rising rates of 
urbanisation due to climate-related migration, keeping in mind that such rapid increase in urban 
populations has the potential to increase the likelihood of infectious disease epidemics (GoRZ, 2010). 

Zambia’s NCCRS clearly identifies water as a focus area, as the Strategy is aiming to “ensure 
sustainable management and resiliency of water resources under a changing climate” (GoRZ, 2010). 
The Strategy also acknowledges the importance of the ZRB, especially as a source of livelihoods and 
electricity for the country. The document stresses the fact that serious droughts have been affecting 
the region in recent decades (Saundry, 2008, in GoRZ, 2010). These have had a negative impact on 
dam levels and have negatively affected hydrogeneration capacity.  

The NCCRS indicates that these kinds of negative climate impacts will be felt not only through the 
impact of electricity shortages on economic activities, but will also have spillover effects on other 
sectors. For example, electricity shortages lead to an increase in deforestation rates, as people resort 
to charcoal and firewood as alternative energy sources (GoRZ, 2010). The Strategy puts a particular 
emphasis on the effects of climate change on infrastructure and the importance of incorporating 
climate change projections into infrastructure development, such as road and rail networks, water 
and energy systems (GoRZ, 2010). 

Integration of climate change into development plans 
Secondary question: 

S6.22 Is the national policy integrated into national and sector development plans? 

Countries and riparian states should not view a national- or basin-level climate strategy as an end in 
itself. To make the strategy effective, it needs to be integrated into sectoral development strategies 
and national development plans. This helps to mainstream adaptation into decision making, 
financing, awareness raising and stakeholder participation, resulting in more sustainable use of 
resources (UN, 2015).  

For example, in the Bugesera River Basin, water is a particularly vulnerable sector, according to 
assessments conducted both in Burundi and Rwanda. Consequently, both governments have 
prioritised the Bugesera region in their NAPAs. Following the assessment, the Global Water 
Partnership and AMCOW implemented the Water, Climate and Development Programme 
(WACDEP): a transboundary project in the Bugesera Basin, aimed at improving water security and 
climate resilience in the region. The project included interventions detailed in the NAPAs of both 
Rwanda and Burundi, which were similarly guided by the findings of the vulnerability assessment.  

As the positive outcomes of the programme generated a lot of interest in local communities in both 
countries, WACDEP interventions were taken into consideration as integral parts of the Bugesera 
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District Development Plan in Rwanda. The inclusion of these interventions in the development plan 
has in turn contributed to the sustainability of the actions (UN, 2015). 

6.3.3  Transboundary understanding: basin-level climate change strategies and the mandate of 
the RBOs 
Secondary question: 

S6.21 Does the national policy recognise the mandate of the RBO to coordinate and inform on climate 
change-related issues on a basin level? 

A good understanding of the transboundary nature of climate change-related impacts is key to a 
successful climate response strategy. Riparian countries can address the transboundary aspect 
through implementing a basin-level climate change response strategy (BLCCRS), as well as by 
incorporating basin-level aspects and issues into the national-level response strategy. In the context 
of a shared watercourse it is important for national response strategies to, for example, understand 
and acknowledge how climate change actions in one part of the basin can affect flow variability 
and/or adaptive capacity in other places within the basin. 

In a transboundary water context, addressing climate change-related impacts through a basin-level 
response strategy comes out as a particularly good practice, which shows a good understanding of 
the importance of the cooperation between riparian countries. A BLCCRS has two main goals: one is 
to minimise the probability of national-level adaptation measures negatively impacting another part 
of the basin, and the other is to maximise the opportunities for adaptation options which will benefit 
the wider basin area. These BLCCRSs are developed by RBOs (UN, 2015). 

Climate change planning and strategy development is an important tool for promoting regional 
cooperation. The Danube Basin, for example, is the most international river basin in the world, as it 
is shared by a total of 19 countries. The ICPDR is the main instrument for transboundary 
cooperation. An international conference on Water and Climate Change in 2007 was the starting 
point for developing a strategy through promoting awareness of the impacts of climate change. A 
scientific study and subsequently an adaptation strategy for the basin were developed by an expert 
group, comprising national experts and representatives of different stakeholders (UN, 2015). 

The importance of institutional arrangements 
On the basin level, institutional arrangements are key: there is a need for a flexible regulatory 
framework such as a transboundary agreement to support the development of adaptation policies 
and actions. Basin-level organisations have a crucial role to play and need a clear mandate to address 
climate change issues (UN, 2015). 

RBOs play a very important role in cases where good practice in climate change adaptation is evident. 
In an international context, well-developed transboundary adaptation strategies tend to exist in the 
basins with the most developed RBOs, such as the Danube and the Rhine river basins (UN, 2015). In 
2007 the Ministerial Conference in the Rhine Basin mandated its RBO to develop an adaptation 
strategy, and in 2010, ministers in the Danube Basin gave the go-ahead to develop a basin-wide 
adaptation strategy, which was adopted in December 2012 (UN, 2015).  

The Mekong Basin is also in the process of developing a strategy, which was due to be presented in 
four member countries for endorsement in March 2017. Compared with other RBOs, the MRC 
probably also has the most climate change adaptation activities, stemming from the Climate Change 
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and Adaptation Initiative (UN, 2015). This initiative has a USD10 million budget and seven dedicated 
staff members. 

Approaches to addressing climate change at river basin level  
In a river basin context, IWRM is a key approach to addressing climate change impacts in an effective 
way. The integration of cross-sectoral water management actions is an important element of IWRM 
principles, and can assist in identifying cross-sectoral vulnerabilities and potential synergies in 
adaptation actions (UN, 2015).  

The Zambezi River Basin Initiative (ZRBI) is a good practice example of a cross-sectoral approach to 
climate change response strategies. In 2009, the International Federation of Red Cross and Red 
Crescent Societies and National Red Cross Societies from seven riparian countries of the Zambezi 
River established the ZRBI. Originally it was intended to aid flood relief operations in the seven 
Zambezi countries affected by flooding in that year (these were all ZRB countries, apart from 
Tanzania, which is part of a similar initiative in Eastern Africa – the Lake Victoria Programme (IFRC, 
n.d.)). However, the ZRBI realised that only an integrated, comprehensive, long-term approach 
could effectively address vulnerability to flooding and other climatic disasters (UN, 2015). The 
members of the ZRBI therefore worked to address disaster-related crises and implement 
preparedness and response operations across geographic and political borders. Their cross-sectoral 
practice was achieved through engagement with community stakeholders and leadership trainings 
on a local level (UN, 2015).  

Stakeholder engagement as a tool for enhancing climate change planning 
Secondary question: 

S6.23 Does the national policy align with basin-wide stakeholder engagement approaches and 
procedures in the process of planning and implementing climate change adaptation measures? 

Stakeholder engagement and public participation is a key factor in the development of successful 
transboundary adaptation strategies (discussed further under the Dimension of Planned 
Development). Establishing functioning stakeholder platforms can increase motivation among 
participants, and in the long term, promote changes in behaviour (UN, 2015). For example, in the 
Bugesera River Basin, Rwanda and Burundi Water Partnerships organised national consultative 
meetings of community and government stakeholders in order to discuss issues related to adaptation 
measures and the capacity to implement these (UN, 2015). 

Climate change information sharing 
Secondary question: 

S6.24 Does the national policy align with basin-level and regional information sharing protocols and 
procedures, thus providing for climate change-related data to be accessed and shared with 
other riparian countries? 

Another critical issue for the development of climate change strategies is access to and sharing of the 
necessary data and information. Collection of data and information is necessary at national and 
international levels, especially in the case of an international basin. Development of systems for 
sharing data on an international level, through joint monitoring, becomes imperative. The Dniester 
Basin joint database is one example which illustrates that a joint administrator is necessary, as well 
as a mechanism through which the data can be constantly updated, to keep it relevant for decision 
making (UN, 2015). 
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The creation of a common reference knowledge base with the relevant existing global, regional or 
basin-level documentation is one of the first steps in a communication strategy. Political and 
technical barriers to the exchange of information need to be removed (UN, 2015). For example, in 
the Nile River Basin, an online open platform was created through the NBI, with the aim of 
“support[ing] the systematic storage, retrieval, exchange and analysis of relevant information (e.g. 
documents, data, maps, etc.) on water, environment and socioeconomic aspects of the Nile Basin” 
(UN, 2015). 

Determining the location of adaptation measures 
S6.25 In the presence of a basin-level adaptation strategy, does the national policy acknowledge the 

importance of prioritising more vulnerable areas along the basin over local ones?  

Another critical aspect for good practice is the location of adaptation measures within the countries 
of the basin. Basin-level adaptation strategies need to identify measures that will be beneficial for 
the entire area of the basin, in order to avoid transfer of vulnerability from one area of the basin to 
another. This could even involve the transfer of funding to other countries for measures located 
there; for example, flood retention measures are often more effective when located upstream (UN, 
2015). In such cases, application of a benefit sharing approach to assessing and allocating the costs 
and benefits of climate change adaptation actions is good practice. Political considerations 
sometimes make it difficult to undertake measures at a specific location in the basin. However, with 
a basin-level adaptation strategy, national borders can be ignored when planning adaptation 
measures (UN, 2015).  

In one good practice example, national workshops on climate change adaptation were held for 
Moldova and Ukraine stakeholders to discuss the location of vulnerable areas and potential 
adaptation measures. In the workshops, stakeholders worked with a map of the Dniester River Basin 
which showed no national borders (UN, 2015). In addition, measures to improve flood prevention in 
the Basin included installing automatic water level monitoring stations upstream so that the 
information is quickly available downstream, enabling downstream riparian countries to make 
timely flood protection decisions (UN, 2015). In this case, the location of the adaptation measure 
was based not on national interest but on the place which would be most beneficial for the basin as 
a whole.  
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Section C: Legal Review: The ZAMCOM Agreement 

C1. The ZAMCOM Agreement  

The ZAMCOM Agreement was concluded in 1994, signed in 2004 and came into force in 2011. It 
serves to regulate the “Zambezi Watercourse” in response to the recognition of the need for regional 
cooperation and related benefits, mindful of the significance of the watercourse in the region. For 
that reason, it establishes the Commission, the Council of Ministers, ZAMTEC and the Secretariat, 
with detailed powers and functions to facilitate the shared management of the resource. Its 
provisions are set out in detail and discussed elsewhere in this report; however, for the sake of 
completeness we have included this brief summary of its contents.  

In addition to detailed provisions on the powers and functions of the various bodies of ZAMCOM, 
the agreement sets out the principles which are to regulate the relationship between the parties and 
which are to guide domestic action. These include, amongst others, the principles of sustainable 
development, sustainable utilisation, and prevention of harm, the precautionary principle, 
cooperation and reasonable and equitable utilisation.   

One of the most important provisions, Article 13, obliges Member States to use the Zambezi 
Watercourse in an equitable and reasonable manner and contemplates that ZAMTEC will develop 
rules for the application of this principle. To this end, it echoes the provisions in the SADC Revised 
Protocol (2000) regarding the factors that shall be taken into account when deciding upon 
reasonable and equitable utilisation. Article 14 sets out a number of general duties of Member States 
regarding the shared watercourse. These include the duty to have reasonable and equitable use with 
a view to achieving the “optimal utilisation” of the watercourse, the duty to take precautionary and 
preventative measures so as to avoid significant harm, and provisions relating to compensation. It 
also imposes duties to adopt domestic legislative, administrative, technical and other measures in 
order to promote better management of the shared resource, a duty to manage the resource in 
accordance with the Strategic Plan, and a duty to implement other measures broadly related to the 
effective functioning of the Committee.  

Article 15 concerns the furnishing of information and data and contemplates that Member States will 
provide the Secretariat with information which is readily available or obtainable. A considerable 
portion of the ZAMCOM Agreement is also devoted to the management of planned measures and 
related notification procedures. To this end the Notification Procedures were adopted in February 
2017. We have briefly set out below the salient provisions of these procedures as read with the 
ZAMCOM Agreement. 

The Notification Procedures contemplate notification being provided in two stages, namely: 

• Preliminary notification, which should take place as soon as the essential elements of the 
programme, project or activity in question have been determined and a decision has been taken 
regarding the feasibility of such programme, project or activity. Preliminary notification should 
occur in advance of completion of any EIA and the potentially affected Member State should be 
invited to participate. The content of such preliminary notification is listed in detail in the 
Notification Procedures. 

• Technical notification, which should take place once all the technical details of the programme, 
project or activity in question are known and after any EIA (including assessment of 
transboundary impact) has been completed. The content of such preliminary notification is listed 
in detail in the Notification Procedures. Interestingly the Notification Procedures contemplate 
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that the notifying state will undertake the transboundary EIA. The ZAMCOM Agreement does 
not address this issue.  

Following receipt by ZAMSEC of notification, either preliminary or technical, ZAMSEC shall, without 
delay, satisfy itself of the adequacy and completeness of the information contained in the 
notification. If ZAMSEC cannot confirm the adequacy and completeness of the information, then the 
Executive Secretary shall inform the relevant body within the notifying Member State of the 
Secretariat’s negative determination, the reasons for such determination and possible steps and time 
frames for resubmission of the notification.  

The six-month period within which ZAMCOM shall study and evaluate the data and information 
pertaining to the planned programme, project or activity pursuant to Article 16(4) of the ZAMCOM 
Agreement begins to run once preliminary notification has taken place. However, in order to ensure 
that the other Members States shall have adequate time to consider and respond to notification, this 
period will be extended until after any EIA has been completed, but shall not extend beyond the 
relevant time limit (post-EIA completion) established for project approval in the national law of the 
notifying Member State. 

Formal responses to a notification must be communicated by Member States in writing through the 
same channels as the notification itself. If a Member State believes that notification should have been 
provided by another Member State, then it may request the other Member State to submit the 
required notification. Such request shall consist of a formal communication in writing sent to the 
Executive Secretary of ZAMCOM by the national body(ies) deemed appropriate by the requesting 
Member State, and shall be addressed to the national body(ies) deemed appropriate by the Member 
State believed to be planning a programme, project or activity. Currently Article 16(2) of the 
ZAMCOM Agreement contemplates that this request will be made to ZAMCOM together with a 
document containing reasons for the request. 

Currently, Article 16(3) of the ZAMCOM Agreement leaves it to the discretion of the relevant Member 
State proposing the programme, project or activity to decide whether there will be an adverse impact. 
The Notification Procedures tighten up this requirement by providing for an oversight role for 
ZAMTEC, which is required to consider such a finding and then to issue an opinion as to whether or 
not notification should be required. 

Article 16(4) of the ZAMCOM Agreement requires ZAMCOM to study and evaluate the data and 
information received and report to the relevant Member States on the possible effects. The 
Notification Procedures provide that the criteria to be considered when making such an assessment 
are those stipulated in Article 13(3) of the ZAMCOM Agreement – which sets out a number of factors 
that are to be weighed equally when determining equitable and reasonable use. 

The Notification Procedures envisage ZAMSEC providing a summary report that includes the 
evaluation by the Member States of the data and information pertaining to the planned programme, 
project or activity, and the Member States’ findings as to the possible (adverse) effects of the 
development. This report will be submitted to ZAMTEC, which will then make a recommendation to 
the Council. The recommendation will either be a finding that the planned programme, project or 
activity is consistent with the principles enshrined in the ZAMCOM Agreement, or that it does not, 
in which case the matter may be referred to ZAMCOM, pursuant to Article 8(2)(d) of the ZAMCOM 
Agreement, with a view to arriving at an amicable settlement thereof. 
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If the parties to the dispute have not arrived at a settlement through the means provided for 
immediately above, they may jointly through the Commission try to settle the dispute. In this regard, 
the Commission is empowered to undertake a fact-finding study. The Commission may also 
undertake coordination and harmonisation activities to coordinate and harmonise the programmes, 
projects or activities planned by two or more Member States.   

Article 17 provides for emergency situations, and sets forth a notification and an information sharing 
procedure for affected Member States.   

In addition to the dispute provision contemplated under the notification procedures, if there is a 
dispute between the parties regarding the “planning, management, utilisation, development, 
protection and conservation of the Zambezi Watercourse or the interpretation and application of the 
[ZAMCOM] Agreement” the parties are obliged to enter into good faith negotiations with a view to 
settling the matter. The Council may however make recommendations to the parties to the dispute. 
If the dispute cannot be settled the parties may bring it before the Tribunal by way of an agreement 
between Member States who are having the dispute, or by way of a petition by an affected party. In 
the case of a dispute between the Commission and a Member State, the matter must be referred to 
the SADC Tribunal. The Council may also request the SADC Tribunal to give an advisory opinion on 
any matter. 

C2. Analysis of the ZAMCOM Agreement in relation to the Dimensions 

The analysis below does not analyse the various aspects of which each Dimension is comprised, but 
rather seeks to comment in general terms on whether or not the relevant Dimension is contemplated 
in the ZAMCOM Agreement, and to indicate the implications of any gaps and inconsistencies that 
have been identified. In short, the purpose of this section of Part C is to assess the adequacy of the 
ZAMCOM Agreement relative to the Dimensions.  

Prior to providing our analysis of the issues, it is important to contextualise the Project’s objective to 
harmonise the national water laws of Member States with reference to the specific obligation to 
achieve such harmonisation, as provided for in the ZAMCOM Agreement.  

In this regard Article 14(3) of the ZAMCOM Agreement requires the Member States to: 

“take all appropriate … legislative … measures in the utilisation of the Zambezi Watercourse in order 
to: 

(a) Prevent, reduce or control pollution of the surface and ground waters of the Watercourse and 
to protect and enhance the quality status of the water and associated ecosystems for the benefit of 
present and future generations; 

(b) Prevent, eliminate, mitigate or control adverse transboundary impacts; 

(c) Coordinate management plans and planned resources;  

(d) Promote partnerships in effective and efficient water use; and 

(e) Prevent the occurrence of disputes.” 
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Further, Article 14(5) of the ZAMCOM Agreement requires Member States to take necessary 
legislative measures to give effect to the ZAMCOM Agreement in its entirety, while Article 5 of the 
ZAMCOM Agreement prescribes ZAMCOM’s functions: generally, as being to promote and assist in 
the harmonisation of national water policies and legislative measures; and, specifically, as being: 

• to promote, support, coordinate and harmonise the management and development of the 
water resources of the Zambezi Watercourse (Article 5(b)); and  

• to promote and assist in the harmonisation of national water policies and legislative measures 
(Article 5(g)).  

 

Article 11(6)(l) provides that ZAMSEC shall make recommendations to ZAMTEC on the 
harmonisation of the national water policies and laws of the Member States; and Article 10(2)(b) 
provides that among the powers of ZAMTEC is to make recommendations to the Council on the 
harmonisation of the water laws and policies of the Member States. Consequently, it is submitted 
that one of the objectives of the ZAMCOM Agreement is to facilitate harmonisation of the national 
water laws and policies of the Member States. 

Additionally, the Preamble to the ZAMCOM Agreement provides that, by entering into the ZAMCOM 
Agreement, the Member States intend to consolidate and extend the cooperation provided for in the 
UN Convention (1997) and the SADC Revised Protocol (2000).   

It is important to note that the Dimensions were formulated for the specific purposes of the Project 
and more than a decade after the ZAMCOM Agreement was concluded, and consequently this 
section’s assessment of the adequacy of the ZAMCOM Agreement relative to the Dimensions is an 
essential element of the research and reporting required to achieve the objectives of the Project.  

For ease of reference the list of Dimensions is included below.  

- Equitable Access to Water 
- Planned Development 
- Benefit Sharing 
- Dispute Resolution 
- Regional Integration 
- Climate Change Planning 

2.1. Equitable access to water 

Summary 

This is a broad Dimension that seeks to assess: (i) adequate water resource supply management and 
water quality;  (ii) forestry, natural resources and environmental management;  and (iii) invasive 
alien species and noxious weeds. Each of these sub-categories will be considered in turn below. 

Analysis  

Adequate water resource supply management and water quality  
• The Preamble to the ZAMCOM Agreement recognises the commitment the Member States 

have made to the principles of equitable and reasonable utilisation (ERU) of the Zambezi. One 
of the guiding principles of the ZAMCOM Agreement that Member States have committed 
themselves to is the principle of ERU.   
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• ERU is specifically provided for in Article 13, and there is a detailed mechanism in the 
ZAMCOM Agreement for the notification procedure required for the development of planned 
programmes, projects and activities. Article 13(3) sets out a number of factors that are to be 
weighed equally when determining ERU.  Where ERU is not achievable and where significant 
harm is caused to another Member State, the offending Member State is obliged to eliminate 
or mitigate such harm and, where appropriate, to address the question of compensation.   

• Among the primary objectives of ZAMCOM, the Commission  and the Council  is to promote 
ERU of the Zambezi, inter alia through the rules that ZAMTEC is obliged to develop and 
propose for consideration and approval by the Council.  These rules operate by: (i) 
establishing strategic hydrometric stations on the Zambezi to capture the relevant 
hydrological data that is referred to above; (ii) developing and establishing early warning 
systems against extreme events and procedures to sound alarms for such events; and (iii) 
instituting a monitoring mechanism for water abstractions and intra-watercourse transfers. 
With regard to this latter aspect of the rules, while the ZAMCOM Agreement refers to 
monitoring of watercourse transfers, it is silent with respect to intra-watercourse transfers 
and equally to the transfer of water from Member States to non-riparian SADC states.  

Forestry, natural resources and environmental management  
• The ZAMCOM Agreement does not provide for legal and policy mechanisms for regulating 

soil erosion, sedimentation and deforestation or the control of deforestation along 
watercourses. It does, however, provide a mechanism to assist in regulating water quality in 
that ZAMSEC is obliged to advise the Council and ZAMTEC on the listing and the effects of 
substances, the introduction of which into the Zambezi shall be prohibited, limited, 
investigated or monitored by Member States, and provide guidelines for their mitigation.  
However, an ecosystem-based approach is not specifically provided for and it is not clear that 
the listing of identified substances by ZAMSEC would include applicable thresholds, 
standards and quality objectives and their determination; this level of detail is not provided 
for in the ZAMCOM Agreement.  

• As regards environmental management, each Member State is obliged to take all 
precautionary and preventative measures in the utilisation of the resources of the Zambezi so 
as not to cause significant harm thereto, nor to any Member State, including harm to human 
health and safety.  This obligation, when read with the principles that bind each Member State 
(Article 12) as well as the preamble to the agreement, ensures that there are provisions in the 
ZAMCOM Agreement that have the potential to provide for the protection or conservation of 
the Zambezi Watercourse and its surrounding environment. It must be noted however that 
the Zambezi Watercourse is defined in Article 1 with reference to the system of surface and 
groundwaters of the Zambezi only, and not the surrounding environment. As many of the 
obligations arising from the ZAMCOM Agreement refer back to the Zambezi, such obligations 
are, therefore, limited and do not apply, for example, to the broader ZRB. Had the Zambezi 
been defined more broadly with reference to the environment and ecosystems that rely on the 
Zambezi, the protection afforded the surrounding environment would be clearer.  

• Finally, the ZAMCOM Agreement does not specifically provide for ensuring that flow regimes 
and minimum reserves are protected, and does not stipulate specific methods of determining, 
allocating and monitoring flows of water required for the ecological functioning of the 
surrounding and dependent environment. 
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Invasive alien species and noxious weeds 
• The ZAMCOM Agreement provides neither for mechanisms for the control of aquatic weeds, 

nor for procedures for managing invasive alien species and their transboundary 
encroachment (although the SADC Revised Protocol (2000) does so).   

2.2. Planned development 

Summary 
This is an extremely broad Dimension that seeks to assess a number of features as set out in the 
Inception Report. 

Analysis 
One of the aspects of this Dimension is ensuring adequate public participation for infrastructure and 
water use projects. In this regard the ZAMCOM Agreement requires ZAMCOM to advise Member 
States on the role and position of the public with regard to activities on the watercourse.  ZAMTEC 
is also to make recommendations to the Council on the definition by the Member States of the role 
and position of the public in respect of the planning and development of the Zambezi, and the 
possible impact thereof on the social and cultural heritage of the area.  Further, Member States are 
obliged to collaborate closely with civil society institutions and organisations responsible for water 
resource management, development and utilisation.  As regards programmes, projects and activities, 
Member States are obliged to ensure that the public in an area likely to be affected is informed and 
is provided with the opportunity for making comments or objections, as well as ensuring the 
transmittal of such comments or objections to the Commission.  

Those features of this Dimension that are not provided for in the ZAMCOM Agreement are the 
following (note that a number of these features are more appropriately dealt with at local level and 
not in terms of an international law instrument): 

• The ZAMCOM Agreement does not specifically deal with agriculture, irrigation, stream flow 
and drainage, and does not directly regulate waterworks and dam safety other than with 
respect to the notification obligations in respect of the programmes, projects and activities 
referred to in Article 16. It is possible to argue that irrigation schemes might constitute 
activities requiring notification, and this issue is considered in relation to the Notification 
Procedures. 

• The ZAMCOM Agreement does not provide for fishing and fisheries considerations, and does 
not seek to regulate matters concerning permits and licences, fishing seasons and fishing 
regulation generally. 

• The ZAMCOM Agreement does not provide for investment planning other than to provide 
that contributions by Member States to projects implemented by the Commission could be in 
either cash or kind.  

• The ZAMCOM Agreement does not provide specifically for energy and hydropower 
development and management. As mentioned above there is a notification obligation in 
respect of the programmes, projects and activities referred to in Article 16. As part of this 
notification procedure considerations related to the effects on hydrology would need to be 
assessed.  

• There is no affected third party consent requirement in the ZAMCOM Agreement. In other 
words Member States are not able to veto development proposals and would be able to use 
the dispute mechanism provisions of the ZAMCOM Agreement if they were against a 
development. If the development proceeds regardless, such affected Member States do not 
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have a right to financial recourse other than to discuss the question of compensation with the 
offending Member State. 

• The ZAMCOM Agreement does not provide, specifically, for mining and industry and does not 
seek to specifically regulate these activities. The ZAMCOM Agreement does not specifically 
regulate waste discharge into the Zambezi and does not seek to directly impose water pollution 
control measures either. Rather, Article 14(3) imposes a general duty on Member States to 
take measures that avoid significant harm and must take measures to prevent, reduce or 
control pollution of the surface and groundwaters, and measures to protect and enhance the 
quality of the water and associated ecosystems.   

• The ZAMCOM Agreement does provide for the recording and distribution of data on the 
Zambezi that would apply to all sectors. As mentioned above, ZAMSEC is obliged to advise 
the Council and ZAMTEC on the listing and the effects of substances the introduction of which 
into the Zambezi shall be prohibited, limited, investigated or monitored by Member States, 
and provide guidelines for their mitigation.  

• The ZAMCOM Agreement provides for emergency situations, but does not make provision for 
disaster management generally relating to floods or drought.  

• The ZAMCOM Agreement does not make provision for a mechanism to assess and determine 
the population that is dependent on the Zambezi Watercourse in each Member State. 

2.3. Benefit sharing 

Summary  
This Dimension aims to assess: (i) national policy and (ii) bilateral agreements. As regards national 
policy, the Dimension relates to policies and mechanisms that may be in place to foster cooperation 
around use and development. As regards bilateral agreements, the Dimension seeks to assess the 
mechanisms in place to encourage the use of bilateral agreements between Member States so as to 
foster cooperation around use and development of water resources. Where no such bilateral 
agreements exist, the Dimension seeks to assess the mechanisms in place to ensure that 
developments with transboundary effects allow for benefit sharing between affected Member States. 

Analysis 
This Dimension is potentially included in the ZAMCOM Agreement by way of the Strategic Plan. 
This, however, is not national policy but an international mechanism that would allow for the 
fostering of cooperation around use and development of the Zambezi. At a national level the Member 
States are obliged to give effect to the ZAMCOM Agreement, and the Strategic Plan would need to 
inform policy at national level.  

As regards bilateral agreements, it is possible for bilateral agreements to be entered into between 
any of the Member States and other non-riparian SADC states. In this regard a provision requiring 
such bilateral agreements to be in harmony with the ZAMCOM Agreement could be useful so as to 
ensure consistency in the broader regulation of the Zambezi. At present, Article 18 provides for 
shared watercourse agreements but only refers to agreements that were in place at the time that the 
ZAMCOM Agreement was entered into, and Article 18 does not deal with the need to ensure that 
bilateral agreements entered into between Member States with respect to the Zambezi need to be 
harmonised with the ZAMCOM Agreement. 
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The ZAMCOM Agreement does not specifically provide for the sharing of benefits amongst Member 
States arising from programmes, projects or activities on the Zambezi. However, Article 16 provides 
for a Notification Procedure to affected Member States which may culminate, if the Member States 
involved agree, in the Commission and the Member States themselves undertaking the coordination 
and harmonisation of programmes, projects or activities planned by two or more Member States.  
The Notification Procedure builds upon Article 16 by providing that the recommendation made by 
ZAMTEC in relation to the planned development may “be conditional on further discussions and 
negotiations leading to detailed agreement of trade-offs (benefit-sharing) and/or compensation as 
required”.   

The ZAMCOM Agreement also provides that should the programmes, projects or activities give rise 
to a loss of benefits by an affected Member State,  there is then an obligation to discuss the question 
of compensation.  There is presently no mechanism in the ZAMCOM Agreement to ensure (i.e. 
outside of a recommendation from ZAMTEC or a negotiation) that the benefits arising from one 
Member State’s use of the Zambezi Watercourse will be shared between other Member States and 
vice versa. 

2.4. Dispute resolution 

Summary 
This Dimension aims to assess equitable dispute resolution mechanisms and mechanisms relating 
to notice concerning planned measures. 

Analysis 

The ZAMCOM Agreement has a mechanism relating to notice concerning planned measures.  In 
this regard a Member State planning any programme, project or activity with regard to the 
Zambezi which may adversely affect the watercourse or any other Member State shall notify the 
Secretariat and provide the Commission with all available data. Please refer to the preceding 
paragraphs for a fuller discussion of the Notification Procedures. 

If the Commission or another Member State suspects that a Member State may be planning a 
programme, project or activity, they may request that the Member State notify the Secretariat and 
all affected Member States. If the Member State proposing the programme, project or activity 
finds that there will be no adverse effect, they are required to inform the Commission and the 
relevant Member States, providing a documented explanation setting forth the reasons for such 
finding. Six months thereafter the Commission is required to come to its own conclusion on 
whether the proposed programme, project or activity will have any adverse effects. If there is 
dispute in this regard the relevant Member States are obliged to enter into consultations and 
negotiations with a view to arriving at a settlement of the dispute and the programme, project or 
activity is to be put on hold for a period agreed between the Member States, or failing this for a 
period determined by the Commission. 

The ZAMCOM Agreement has a dispute settlement procedure  which requires the relevant 
Member States that are a party to the dispute to expeditiously enter into consultations and 
negotiations in the spirit of good faith and equity, with a view to arriving at an amicable 
settlement. The Council may, where appropriate, make recommendations to the parties to the 
dispute with a view to arriving at an amicable settlement. If the dispute persists the Member States 
may, unless they agree on an alternative means of settlement, bring the dispute before the SADC 
Tribunal.   
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So as to avoid disputes, ZAMCOM is required to advise Member States on measures necessary for 
the avoidance of disputes and assist in the resolution of conflicts among Member States with 
regard to the planning, management, utilisation, development, protection and conservation of the 
Zambezi Watercourse.  Further, the Council has the power to resolve differences or disputes 
arising in connection with the interpretation or implementation of the ZAMCOM Agreement 
referred to it by any Council member, ZAMTEC, the Secretariat or any Member State, and to make 
recommendations to the parties with a view to arriving at an amicable settlement. 

As a general point it is worth noting that there are no stipulated time frames within which a 
Strategic Plan or the rules referred to above are required to be developed and implemented, 
which, if unimplemented, could hamper regional integration efforts. Further, in a case where 
there is non-compliance with the ZAMCOM Agreement, including a Strategic Plan or the above-
mentioned rules, it is up to the offending Member State itself to notify the Secretariat, and there 
are no enforcement mechanisms to provide for circumstances where the Member State fails to 
comply with a Strategic Plan and fails to notify the Secretariat. The closest one gets to this is the 
power of the Council to decide on the course of action to be taken in the event of non-compliance 
with the provisions of the ZAMCOM Agreement.  Presumably, if the Member State does not like 
that course of action or if a dispute arises which cannot be settled amicably, it may simply 
withdraw from the ZAMCOM Agreement upon giving notice without having to provide reasons.   

The lack of enforcement mechanisms in the ZAMCOM Agreement is not surprising, given the 
emphasis in the preamble on the Member States wanting to extend and consolidate the existing 
relations of good neighbourliness and cooperation. It is assumed that it is for this reason that a 
specific enforcement role has not been assigned to the organs established in terms of the 
ZAMCOM Agreement. It is also not surprising that Member States have not sought to curtail their 
sovereignty and have reserved their ability to simply withdraw from the ZAMCOM Agreement if 
they so wish. 

2.5. Regional integration 

Summary  
This Dimension relates to regional trade and access and navigable use. As regards regional trade 
and access, this Dimension seeks to assess the effects of the use or uses of a shared watercourse 
in one riparian state on other riparian states’ existing and potential uses of the watercourse. 

This Dimension also seeks to assess the extent to which regional trade in water-related goods and 
services is provided for, and the implications for transboundary flows and social, economic and 
environmental needs of the riparian Member States. As regards navigable use, this Dimension 
seeks to assess the extent to which navigation requirements have been provided for, as well as the 
extent to which the potential for conflict and integration is taken into account. 

Analysis 
This Dimension is partially provided for in the ZAMCOM Agreement in that the Member States 
are obliged to employ their best efforts to collect and, where appropriate, to process data and 
information with regard to the Zambezi Watercourse using standardised methodology, as 
recommended by ZAMTEC – unless to do so would be prejudicial to the Member States’ defence 
or national security.   

ZAMCOM’s objectives include collecting, evaluating and disseminating this data and information 
on the Zambezi Watercourse,  and ZAMSEC has a similar obligation.  These provisions provide a 
mechanism whereby an assessment can be made based on an accumulation of data on the effects 
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of the use or uses of the shared watercourse in one Member State on other Member States’ existing 
and potential uses of the watercourse.  

Another key feature of the ZAMCOM Agreement that allows for this Dimension is the requirement 
to develop a Strategic Plan – defined as a master development plan, comprising a general 
planning tool and process for the identification, categorisation and prioritisation of projects and 
programmes for the efficient management and sustainable development of the Zambezi 
Watercourse. In this regard the Executive Secretary is obliged to prepare and submit a Strategic 
Plan to ZAMTEC for its consideration and recommendation to the Council.   

ZAMSEC is obliged to facilitate the development of the Strategic Plan,  and one of the functions 
of ZAMTEC is to develop the Strategic Plan and recommend it to the Council for approval.  If 
satisfied with the Strategic Plan,  the Council is to approve the development and oversee its 
implementation.  Once approved, Member States are obliged to conduct their management and 
development plans, projects and programmes relating to the resources of the Zambezi 
Watercourse in accordance with the Strategic Plan. 

The Strategic Plan is so broadly defined that it has the potential to be used as a tool to support this 
Dimension, although it is conceivable that it could be used as a plan to provide for regional trade in 
water-related goods and services. Used as a planning tool, the Strategic Plan has the potential to be 
informed by the accumulated data, referred to above, to allow for an assessment of the implications 
for transboundary flows of water, and for a comparison with the predicted social, economic and 
environmental needs of the Member States. Although such a broadly defined planning tool has its 
benefits, if ZAMCOM wishes to ensure that specific Regional Integration objectives are met, the 
definition and scope of the Strategic Plan could be more specifically defined in the ZAMCOM 
Agreement. Further, the ZAMCOM Agreement does not deal specifically with navigable uses of the 
Zambezi Watercourse and this aspect of this Dimension, as well as other aspects such as improved 
access to, and trade in water related goods and services using the Zambezi, could be included in 
further iterations of or amendments to the ZAMCOM Agreement. 

The Preamble to the ZAMCOM Agreement gives recognition to the paucity and value of water 
resources in the Southern African region and the need to provide the people of the region with access 
to sufficient and safe water supplies. The Preamble recognises further the advantages of regional 
cooperation and the contribution this makes towards peace and prosperity for the Southern Africa 
region. If the ZAMCOM Agreement is to be a true regional agreement it should not be limited only 
to Member States. In this regard the expansion of the accession provision in Article 26(3) could be 
considered, to include other SADC Member States that are not Member States but that may, either 
currently or in the future, be dependent on the Zambezi for water, electricity and/or other goods and 
services related to the Zambezi Watercourse. We recognise that this proposition may be difficult for 
Member States to accept,   but we include the proposal for the sake of  completeness. Of course, it is 
possible for bilateral agreements to be entered into between any of the Member States and other 
non-riparian SADC members – this would permit greater regional coordination and harmonisation 
of law. In this regard a provision requiring such bilateral agreements to be in harmony with the 
ZAMCOM Agreement could be useful, so as to facilitate consistency in the regulation of the Zambezi 
as a whole. 

2.6. Climate change planning 

Summary  
This Dimension seeks to assess whether risk and vulnerability assessments as well as response 
strategies are provided for, and whether there is a harmonised transboundary understanding of how 
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to address climate change planning, particularly to avoid unintended consequences, or harm, of non-
action or chosen courses of climate action for downstream Member States.  

Analysis  
This Dimension is not specifically provided for in the ZAMCOM Agreement, although the ZAMCOM 
Agreement does provide for reactive emergency-related mechanisms that may deal indirectly with 
the consequences of climate change. In this regard, Article 17 defines an emergency to include a 
situation resulting suddenly either from natural causes or from human conduct, and causing or 
posing an imminent threat of causing serious harm to the Zambezi or to a Member State. Aside from 
the notification obligation of Member States with regard to an emergency emanating from their 
territory (Article 17(2) read with the Notification Procedures), and the obligation to prevent, mitigate 
and eliminate harmful effects of the emergency in Article 17(3), Member States are obliged to develop 
contingency plans for responding to emergencies.  

Article 10(2)(f) also provides that ZAMTEC’s powers include making recommendations to the 
Council with regard to contingency plans for Member States for responding to emergency situations. 
ZAMTEC is obliged to propose rules to the Council so as to develop and establish early warning 
systems against extreme events and procedures to sound alarms for such events.  Further, ZAMSEC 
is obliged to institute research and training programmes aimed at the sustainable utilisation, 
protection and management of the Zambezi,   and then advise Member States on the planning, 
utilisation, development, protection and conservation of the Zambezi.  

It is possible to read climate change-related considerations into the above provisions of the 
ZAMCOM Agreement; however, there is no forward planning mechanism that specifically refers to 
climate change and the need to provide for a harmonised transboundary policy on how to proactively 
address climate change. This is an issue which could be considered for inclusion in further guidance 
by ZAMSEC and ZAMTEC in relation to climate change, and/or an issue addressed in the Strategic 
Action Plan. 
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Section D: National Equivalence Assessment and Gap Analysis 
As discussed, the dimensions of water security frame the equivalence and comparative assessments. 
Accordingly, each country assessment is presented in terms of the dimensions, following an overview 
of the country’s legislative and policy regime and an institutional review. Each country assessment 
ends with conclusions drawn about key findings for the country. The country assessments are 
presented alphabetically. 

The extent to which national laws need to integrate the content of international instruments, such as 
the SADC Revised Protocol, and the ZAMCOM Agreement, into local law, a process known as 
domestication, is an important consideration for the question of harmonisation. This issue is 
addressed on a country-by-country basis in each of the national assessments. An overview of the 
issue is outlined below.  

The national assessments have been conducted on the basis of the legal reviews and gap analyses 
conducted for each country (Annexures 2 and 3 to this report refer), combined with literature 
reviews. In particular, a review of the country reports conducted by SADC in the development of the 
Regional Water Policy refer. These were developed for SADC by national and regional consultants in 
2013, and were validated within each country by SADC in 2015. As such, these reports are official 
and may be referenced in this report as a legitimate and stakeholder validated resource (Dr Msibi, 
pers.comms. 24th August 2017). Each national assessment therefore contains references to the 
pertinent SADC Report. It is noteworthy that Malawi is one of the few countries that has seen water 
related policy or legislative changes since the SADC reports were validated in 2015.  

Domestication of International Agreements 

In order to give effect to international agreements, member states generally have to domesticate such 
agreements into their respective national laws through appropriate legislative processes or 
procedures. Broadly speaking, there are two approaches to how international law binds domestic 
jurisdictions, namely, monism and dualism. An international agreement automatically becomes part 
of a state’s domestic law, and enters into force, if the state in question constitutionally follows a 
monist approach. Thus, monism views the law as indivisible; that all law, regardless of its domestic 
or international origin, is one and that international law is consequently incorporated directly into 
domestic law without needing a specific act of adoption (Moseneke, 2010). By contrast, for states 
that follow a dualist approach the rights and obligations that are created by the international 
agreement have no effect in domestic law unless deliberate legislative processes and procedures are 
carried out to give effect to the international agreement. Therefore, domestic law is viewed as an 
incident of national sovereignty and is distinct and self-standing from international law in scope and 
application (Moseneke, 2010).  

Traditionally in African, civil law countries have been seen to follow a monist system, and common 
law countries a dualist system. Most countries in Southern Africa follow a dualist legal system where 
both international and regional legal obligations are not justiciable nor directly enforceable in 
domestic courts without further action by domestic legislatures (South Africa Litigation Centre, 
2013). This notwithstanding, a few countries in the region, such as Mozambique and Namibia, have 
monist legal systems whereby ratified international and regional agreements automatically become 
part of domestic law (South Africa Litigation Centre, 2013). 
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However, in practice these approaches may not always determine the relationship between national 
and international law. There are situations where countries that have constitutional provisions in 
supporting the monist approach, in practice apply the dualist approach. Tshosa posits several 
reasons – firstly, a rule of domestic law always conditions the internal application of international 
law and international agreements. In most legal systems, domestic constitutional law governs the 
internal application of international agreements. Secondly, in practice direct applicability of 
international laws are sometimes avoided by courts, even in monist legal systems. Sometimes courts 
fail to effectuate international agreements which are binding under international law. Conversely, in 
dualist legal systems, courts sometimes give limited effect to unincorporated international 
agreements (Tshosa, 2010).  

The general rule regarding the position of domestic law within the international legal realm is that a 
state which breaks a rule of international law cannot justify itself by referring to its domestic law 
(Shaw, 2008). Thus, a state cannot defend a breach of an international obligation by arguing that the 
state acted in such a manner because it was in line with the dictates of domestic laws (Shaw, 2008). 
Put differently, the presence or absence of a particular provision in the domestic legal structure of a 
state cannot be applied in order to evade an international obligation (Shaw, 2008).  

The obligatory nature of international agreements and treaties inexorably rests upon the principle 
of pacta sunt servanda, the idea that international agreements are binding (Shaw, 2008). Therefore, 
once a state has ratified an international agreement they are bound thereto and the obligations that 
arise vis a vis other states. In other words, notwithstanding that the agreement has not been 
domesticated into national law, the obligations that exist between the different states come into 
operation upon ratification.    

With the above in mind, the need for domestication is considered in each of the country assessments 
below. 
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Key National Gaps and Implications 

D1 Angola – Country Level Key Findings 
As established early in this process, the dimensions of water security frame and underpin the 
equivalence and comparative assessments. Accordingly, this section includes:  
• an overview of the country’s legislative and policy regime and an institutional review;  
• a summary of each country assessment in terms of the dimensions of water security; 
• relevant sections of the ZAMCOM Agreement and their relevance; 
• the key outcomes of the country assessment, in terms of the  dimensions; 
• conclusions drawn about key findings for the country.  
 
Included in the summary is an additional level of analysis which leverages the Assessment of the 
Implementation of the Regional Water Policy Angola, conducted by SADC in 2013 (We refer to this 
report as ‘SADC - Angola (2013)’). The purpose of this study was to determine the degree of 
alignment between national water policies and the SADC Regional Water Policy (RWP) (2006), as 
per the requirements at section 3.4 of the RWP. Insights from this study are presented in boxes 
where relevant. 

1. Legislative and Policy Regime  

1.1 Domestication of International Law 
Angola is termed a monist country in terms of its approach to adopting international water law, as 
explained in more detail at the start of Section D to this report. In terms of the country’s constitution, 
international treaties that are ratified by the Angolan Government automatically become part of the 
state's domestic law and do not require promulgation of specific domestic legislation in order to 
enforce such treaty provisions. The Angolan Constitution states at article 21(1) that “[t]he 
fundamental rights provided for in the present Law shall not exclude others stemming from the laws 
and applicable rules of international law.”  Article 13 of the Constitution confirms Angola’s status as 
a monist state by providing that international law forms an integral part of the Angolan legal system 
and that duly approved or ratified international treaties and agreements come into force after they 
have been officially published and have entered into force in the international legal system. This is 
the approach that has been followed in adopting the SADC Protocol and the ZAMCOM Agreement 
(Carolino Mendes, pers.comm. 31st August 2017). Despite the view expressed by water sector 
stakeholders, academics argue that direct application of treaty norms by Angolan courts is not very 
common, due in part to a lack of training on and poor understanding of treaty litigation by lawyers 
(Mandate, 2012). Therefore, to ensure that the courts directly apply the ZAMCOM Agreement and 
the SADC Revised Protocol domestication ought to take place.   
 
Angola has not formally ratified the UN Watercourse Convention, however, the SADC Revised 
Protocol, and the ZAMCOM Agreement, which they have ratified, incorporate many of the core 
principles of international water law which are established as part of customary international law, 
and in this way Angola is obligated to uphold these principles. Some of these principles have been 
domesticated into national law, such as National Water Law (Act 6, 21 June 2002) Article 19 (1b), 
provides for "the fair and reasonable assignment of waters of common interest or the joint use 
thereof, in accordance with the interests and obligations assumed by the Republic of Angola".  The 
legislation does not however, make reference either directly to article 6 of the United Nations 
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Watercourse Convention, or indirectly by listing the factors for consideration when determining 
equitable and reasonable utilisation. Decree 82 (April 21, 2014) Article 14 provides for the principle 
of sustainable use, stating that all water must be used efficiently and sustainably.  

1.2 National Legislative and Policy Regime 
Angola adopts a human-rights based approach to water that is evident in the country’s constitution. 
Article 12/2 of the Angolan Constitution (Law no. 23/1992 of 16 September), states that the 
exploration for, and use of natural resources must be for the benefit of the entire community. It is 
within this context, and in view of the integrated development of water resources, and the protection 
and preservation of these resources that the Government of Angola approved the Water Law (Law 
no. 6/2002 of 21 June). The Water Law defines the general legal elements pertaining to 
management, planning and utilisation of water resources. It stipulates that water resources are the 
property of the state and sets out priorities for the use of water resources. It further lays out the 
principle of integrated management of water resources and adopts the river basin as the basis for 
water resources management.  
 
The Angolan water law through Water Resources General Utilization Regulation (Regulamento de 
Utilização Geral dos Recursos Hídricos (RUGRH)) approved by Presidential Decree n.º 82/14 , 
establishes principles pertaining to the management of water, including:  
 
a) Efficient and sustainable use of water resources; 
b) Prevention, reduction and elimination of the pollution of water resources; 
c) Precautions against any environmental impacts; 
d) User pays; 
e) Polluter pays; 
f) Recognition of uses and customs 
 
Also included  in the RUGRH is: 
 

• The citizens’ right to water; 
• Hydrological cycle unit; 
• The unity and coherence of hydrographic basin management, as physical-territorial units of 

planning and management of water resources; 
• Integrated water resource management; 
• Institutional coordination and community participation; 
• Make water resource management policy compatible with the policies of land and coastline 

use planning, environmental management and socioeconomic development; 
• Water as a social asset, renewable, limited and with economic value; 
• Promoting the participation of the public and private sectors in the management, use and 

development of water resources; 
• Relationship between pollution and social and financial accountability for environmental 

damage and to the environment. 
A Water Sector Development Programme was approved in January 2004 and the respective Action 
Plan ran until 2016, aligned with the objectives of RUGRH, aimed to establish hydrological basin 
authorities across Angola.  

The Water Sector Development Programme and Action Plan (the Strategy) set forth the ambitious 
goals of: 
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1) Increasing domestic water supply production to 90 litres per person per day; and  
2) Reducing the water losses by 23% in order to meet a demand of 360 Mm3/year in 2015 

(assuming an annual urban population growth rate of 2.9%) (SADC – Angola, 2013). 
 
Presently, the supply of water and sanitation and energy is a centralized function of the larger 
Angolan cities. Within these cities there are significant inequalities, with disparity between poor and 
affluent socioeconomic groups. As in many parts of Africa, the richer communities tend to dominate 
in terms of benefitting from water supply and sanitation services; the poor thus suffer water poverty 
(SADC – Angola, 2013). Water poverty in Angola is particularly prevalent in the widespread rural 
areas. A new National Water Plan (Presidential Decree no. 126/17, 13 June 2017)(NWP 2017) has 
recently been promulgated. It shifts certain targets and aims to address the disparities mentioned 
above.  
 
The current strategies in the Angolan water sector are focused around operationalizing the Water 
Law of June 2002, and associated regulations such as the Water Resources General Utilization 
Regulation (Regulamento de Utilização Geral dos Recursos Hídricos)(RUGRH) approved by 
Presidential Decree n.º 82/14. Actions have been taken to improve the water sector’s operational 
performance and enhance the involvement of the private sector. 
 
Angola's legislative framework has recently been updated with many of the colonial era laws being 
repealed (Monica Cypriano, pers.comms. 12th September 2017). The Water Law (LA), the RUGRH, 
and the statutes of the ministerial departments of energy and water, have been updated, modernized 
and some of the existing gaps have been filled (Monica Cypriano, pers.comms. 12th September 2017). 
The LA and RUGRH seek to 'harmonize and correlate' different instruments and legislation in the 
area of environment, such as environmental impact assessment, environmental licensing and land-
use planning instruments (Monica Cypriano, pers.comms. 12th September 2017). There is an overlap 
of powers between some Ministries and the recently adopted legislation is constrained by the lack of 
qualified human resources (Monica Cypriano, pers.comms. 12th September 2017). This view was 
echoed by water sector officials where the lack of a skilled human resources and the lack of 
coordination among sectors is said to be partly responsible for the situation (Mr Quintino, 
pers.comms. 30th March 2017).  
 
Notably, the more up to date policies are have not been formalised into legislation leaving wide gaps 
between policy and law in Angola’s water and related sectors.  
 
The NWP 2017 which defines in a technical, socially, economically and environmentally sustainable 
manner, integrated and articulated, guidelines and strategies related to water resources 
management, inventory of significant issues, definition of planning scenarios and the definition of 
short, medium and long-term measures and actions for the water cluster in Angola. The 
implementation of this plan is likely to effect the findings of this report in the medium and long term.  

It is important to note that the NWP 2017 was promulgated on the 13th of June 2017 after 
compilation of the database of laws and policy for assessment, signed off of as part of Deliverable 2 
to this assignment, dated 10 March 2017. The NWP was also not made available by the Angolan 
authorities as part of the schedule of laws provided by them on the 3rd April 2017, which was used to 
update the database of laws after it was signed off. While this database has once again been updated 
to reflect the NWP,   the findings and changes to the previous Angolan National Water Policy enacted 
through this Presidential Decree are not fully considered in this Report.  
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2. Institutional Framework 

 
The organisations responsible for ensuring water supply and sanitation to the population are listed 
below; 

1. The National Directorate of Water Supply and Sanitation  

2. Empresa Publica Aguas de Luanda (EPAL - EP Luanda Public Water Utility) 

3. Public water company - Water and Sanitation Company for Lobito and Benguela (EASBL)  

4. Provincial Governments (to date, about 15 provincial supply and sanitation companies have 
been created). 

These institutions are working to implement the well documented Angolan water sector 
development strategy described above. The ambitious goals of this strategy have still to be achieved 
as there are significant water sector challenges, including institutional development and capacity 
challenges (SADC – Angola, 2013). At present, about 15 provincial supply and sanitation companies 
have been created (Monica Cypriano, pers.comms. 12th September  2017). 

In addition to the aforementioned institutions, Lei das Autoridades Locais, No. 17/99 of 1999 (Local 
Municipalities Act, No. 17 of 1999) establishes that local governments are responsible for the 
promotion of development, basic sanitation, environmental protection and land management (SADC 
– Angola, 2013) 

Cross sectoral conflict is problematic, particularly between environmental, mining, agricultural, 
water and fisheries. The main reason is that there is no tradition of judicial intervention to solve 
environmental conflicts including water resources conflicts. As a result, the effectiveness of sectoral 
policies and framework acts (e.g. the environmental act) has been limited (SADC – Angola, 2013). It 
should be noted however that a further cause for cross sectoral conflict is the lack of integrated water 
investment or water resource development planning, with significant overlap of responsibilities and 
conflation of roles between many of these institutions – i.e. tariffs are set by The Ministry of Finance. 
The water reliant sectors do not routinely come together to conduct water resource development 
plans that would reveal priority developments and therefore investments (Mr Quintino, pers.comms. 
30th March 2017). However, this is set to change with the newly established National water Council, 
discussed in more detail later in this assessment (Mr Mendes, pers.comms. 31st August 2017).  

According to Decree-Law no. 3/00 of 17 March 2000, the Ministry of Energy and Water (MINEA) is 
responsible for planning, coordinating, supervising and controlling development activities of water 
resources. It is also responsible for the supply of potable water to the population, as well as the 
development of national policy on water resources. Since 2009 the structure of the Ministry of 
Energy and Water (MINEA) is composed of; a) Minister; b) State Secretary for Water Affairs, and; 
c) State Secretary for Energy Affairs. The State Secretariat of Water is under the umbrella of MINEA 
(Mr Quintino, pers.comms. 13th September 2017). 

The Water Sector Development Programme aimed to establish 25 hydrographic basin authorities by 
2015. The basin authorities are responsible for managing, promoting, coordinating and supervising 
the integrated utilisation of water resources at hydrological basins. As far as we’ve been able to 
determine, to date, only one hydrological basin office (GABHIC) has been established. 
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The anticipated National Water Council has recently been approved and will be constituted across 
sectors, with the country’s Vice President as Chair, in September 2017 (Mr Carolino Mendes, 
pers.comms. 31st August 2017).  Its mandate is to conduct integrated water resource planning across 
sectors and to function as an umbrella body for a decentralized structure of catchment councils. 
Currently, the INRH is the body responsible for issuing titles for the use of water resources (licenses 
and concessions), until the Hydrographic Administration bodies are formed, with the exception of 
the hydrographic basin, Cunene, Cubango and Cuvelai that are under the jurisdiction of the GBAHIC 
(Monica Cypriano, pers.comms. 06th September 2017). The concession of water supply and waste 
water sanitation systems is regulated by Presidential Decree 83/14 of 22 April.  
 
In urban centres, potable water supply and sanitation services are carried out 
by the respective provincial governments, through provincial water offices and 
community services. They can be assisted by public enterprises, as is the case 
in Luanda and Benguela; however, there are plans to establish water utilities in 
major centres where there is high consumption. In the peri-urban and rural 
areas there are serious weaknesses in service delivery, due to the non-existence 
or the weakness of the bodies that are responsible for water supply and 
sanitation. In some areas, mainly peri-urban areas, supply is guaranteed by water bowsers. The 
involvement of non-governmental organisations (NGOs) in water supply and in the sanitation 
process is common in the peri-urban and rural areas and in small communities. It is important to 
note that in areas where there are boreholes, wells or fountains, community-level Water and 
Sanitation Groups (GAS) have been formed. In 2007, the government launched the Water for All 
Program to increase access to water to 80% in peri-urban and rural areas. In 2008, 42% of the 
population had access to an appropriate source of drinking water (57.9% in urban areas and 22.8% 
in rural zones). 

Apart from being a member of ZAMCOM, Angola is party to a number of bi- and multi-lateral 
agreements with other ZRB riparian countries such as Botswana, Namibia, Mozambique and 
Zambia. Specifically, these include: the Cuvelai Watercourse Commission (CUVECOM) Agreement, 
signed with Namibia in 2014; the Cunene Basin Joint Permanent Technical Commission (CTPC), 
following a 1990 post-independence Agreement to establish this Commission; and the Permanent 
Okavango/Cubango River Basin Water Commission (OKACOM), created in terms of the 15 
September 1994 Agreement, signed in Windhoek between Angola, Botswana and Namibia. 
OKACOM was established with the objective of providing technical advice to the aforementioned 
governments in matters related to conservation, development and utilisation of water resources of 
common interest in the Okavango River Basin. Angola is additionally a member of the International 
Commission of Congo-Oubangui-Sangh Basin (CICOS), with Gabon, Cameroon, Democratic 
Republic of the Congo, Republic of the Congo, Central African Republic.  

3. Equitable Access 

3.1 Principles 
The ZAMCOM Agreement Article 12 states: 

1) In the implementation of this Agreement, the Member States commit themselves to the 
following principles; 
a) Sustainable development; 
b) Sustainable utilisation; 
c) Prevention of harm; 
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d) Principle of precaution; 
e) Inter-generational equity; 
f) Assessment of trans-frontier impacts; 
g) Co-operation; and 
h) Equitable and reasonable utilisation. 

 
2)  These principles shall be interpreted according to the provisions of Article 3 of the SADC 

Protocol, and developed in accordance with the latest scientific concepts and with the best 
international practices. 

The principles of international water law and international environmental law, as contained in 
Article 3 of the SADC Revised Protocol (2000) and Article 12 of the ZAMCOM Agreement (2004), 
are an important part of progressive water resource management. The incorporation of these 
principles into national water policy advances harmonisation with the SADC Regional Water 
Strategy (2006), which in turn advances harmonisation across the Basin, as targeted by strategies 
3.2(a) and 4.4(a) of the Regional Water Strategy, as well as priority intervention 1.2 in the Regional 
Strategic Action Plan Phase IV. These principles are the common basis for the further evolution of 
national policy and legislation in a harmonised way across the Basin. Such harmonisation advances 
EIAs, Basin allocation strategies, notification procedures, benefit sharing approaches, as well as the 
rules and procedures for information sharing – all of which are predicated by these principles.  

Assessment Outcomes 

There is no explicit mention of Equitable and Reasonable Utilisation (ERU), or Equitable Access, in 
the national laws of Angola. As an alternative the Angolan Constitution speaks of rational 
development and use of all natural resources, within the context of sustainable development. The 
National Water Law provides for "the fair and reasonable assignment of waters of common interest 
or the joint use thereof, in accordance with the interests and obligations assumed by the Republic of 
Angola". By comparison Decree 82 provides that all water must be used “efficiently and sustainably”, 
there is no clarity as to what these terms may mean, for example there is no legislative detail on the 
subset of criteria which would inform whether a use is reasonable or not, which in turn would be able 
to accurately guide authorities during decision making, such as those provided in Article 3, Section 
8(a) of the SADC Revised Protocol. While the Angolan water law relating to the approach to 
transboundary water does include the notion of “taking into account the interests of all the States” 
(of the Basin) this is limited to the development of “coordinated [transboundary] measures” and 
neither the national nor the international approaches accord directly with the idea of equitable and 
reasonable utilisation. For example there is no mention of this principle in the general principles and 
objectives which guide decision making under the Law, nor is incorporated into the factors guiding 
the determination of the inventory of available supply and determination of demand, nor is it 
referenced in the (regional) General Plans and the National Water Resources Plan, as such when it 
comes to important and relevant decisions taken at a domestic level, there is no guidance in the Law 
as to the relevance of and the means for incorporating ERU into decision making, if at all. By contrast, 
Article 4(1) of the CUVECOM Agreement (a bilateral agreement) provides that the Commission shall 
advise the country parties on the equitable and reasonable utlisation (ERU), sustainable 
development, and efficient management of the Cuvelai Watercourse; while Article 11(2) imposes the 
obligation upon the parties to utilise the watercourse in an equitable and reasonable manner with a 
view to attaining optimal and sustainable utilisation thereof. The Agreement of 2014 was created 
several years after the national water law, possibly reflecting how Angola currently approaches 
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transboundary water management at a transboundary level. At a domestic level, however the country 
has failed to operationalize this principle within its local laws. 

The obligation to avoid significant harm is evident in the bi- and multilateral Agreements as well as 
in the laws of Angola relating to considerations in license approvals, and environmental impact 
assessment (EIA) legislation and processes. Article 11(3) of the CUVECOM Agreement explicitly 
provides that, in utilising the water resources in their territories, the country parties shall take all 
appropriate measures to prevent the causing of “significant harm”, with this term being interpreted 
in line with the SADC Revised Protocol. Unfortunately however the obligation to avoid significant 
harm is not explicit in the Water Laws of Angola where it has considerable relevance from a 
transboundary water management perspective. For this reason it would be advisable (as we have 
advised elsewhere in other country assessments) to incorporate the principle of significant harm into 
national water laws to ensure that when determinations are made at a domestic level, that these are 
sensitive to the potential harm that may be caused to transboundary states.  

The Angolan water law through Water Resources General Utilization Regulation (Regulamento de 
Utilização Geral dos Recursos Hídricos (RUGRH)) approved by Presidential Decree n.º 82/14 , 
establishes principles pertaining to the management of water, including:  

 
a) Efficient and sustainable use of water resources; 

b) Prevention, reduction and elimination of the pollution of water resources; 

c) Precautions against any environmental impacts; 

d) User pays; 

e) Polluter pays; 

f) Recognition of uses and customs 

This is reflective of international best practice where the precautionary principle is often stated as an 
overarching guiding principle. 

3.2 Determination of supply and demand and priorities of use 

Article 3 of the Water Law in relation to internal waters sets out: a) the public water domain, the 
general policy management and development, as well as the competencies assigned to related state 
institutions; b) the legislation relating to inventory activities, development, control, supervision, 
protection and conservation of water resources; c) the rights and obligations of all actors in the 
management and use of water. Though the water law does not create a mandated responsibility on a 
certain department to monitor and report on national water stocks, and large users, this 
responsibility as been taken on by the INRH, through its Water and Hydrology Department. Water 
use prioritisation is set out in article 24 of the (RUGRH). 

Regional Authorities are mandated to collate information regarding "[the] availability [of the 
resource] and current and future needs, identifying the areas and necessities" and they must 
"inventory the water resources of the hydrographic basin" and "the needs for the use of water 
resources". Article 11 of the National Water Law also mandates the development of a water "balance 
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between currently and potentially available surface and ground water resources and the present and 
future demand thereof" and there is a duty for it to have a periodic update.   

Article 7 of Decree 82 and the National Water Law mandates Regional Authorities to collate 
information regarding "[the] availability [of the resource] and current and future needs, identifying 
the areas and necessities" and they must "inventory the water resources of the hydrographic basin" 
and "the needs for the use of water resources". Article 11 of the National Water Law also mandates 
the development of a water "balance between currently and potentially available surface and ground 
water resources and the present and future demand thereof" and there is a duty for it to have a 
periodic update. This inventory is to also contain measures proposing how supply is able to meet 
demand and how the regional authorities are to address extreme events, mitigation measures, water 
resource protection measures, priorities of use, and the like.  These General Plans are then used as a 
basis to inform the content of the National Water Resource Plan which contains a prioritization of 
needs across the country, in a hierarchical order, objectives to be achieved at a national scale and 
measures required to meet these. This priortisation should be read with Article 24 which sets out 
priortisation when there is an incompatibility of uses. Specifically, where common uses (e.g. 
domestic uses) have priority over private uses (e.g. commercial uses), and that where for example 
there are competing private uses, it directs that the priorities set out in the General Plans must be 
followed.  

Article 7(3) of Decree 82 makes mention of an “International General Plan for Development and 
Utilization of Hydrographic Basin Water Resources” which must take into account transboundary 
agreements. It is unclear whether this is intended to be a separate plan or part of the General Plan 
for each region, and it is presumed the latter as Article 5 only makes mention of two plans which 
must be developed, namely the National Water Resource Plan and the regional General Plans (there 
is no mention of an “International General Plan” anywhere else in the Act), on this basis the 
international plan is likely to be a component of either or both of the General an National Plans. 
There is unfortunately no direction as to what the international component must contain, but the 
fact that the law requires a consideration of international commitments in the development of 
General Plans is considered useful and commendable. Ideally this section should be elaborated upon 
to include direct reference to the ERU principles and other principles outlined in the previous section 
and contain specific guidance how to address transboundary considerations.  

3.3 Licences and permits 

The ZAMCOM Agreement Article 10 states: 

The functions of ZAMTEC shall be to: 

b) develop the Strategic Plan for the Zambezi Watercourse and recommend it to the Council for 
approval. 

Article 14 states: 

9) Member States shall conduct their management and development plans, projects and 
programmes relating to the resources of the Zambezi Watercourse in accordance with the Strategic 
Plan. 
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Information on water supply and demand is key to developing national water 
allocation plans and strategies that provide for the needs of the various sectors 
of the economy. This forms the basis for resilient development of these sectors. 
National allocation plans are equally important at a Basin level as they provide 
the basis for negotiating and developing Basin allocation plans and strategies. 
Without an understanding of national allocation needs and priorities, 
allocation amongst Basin states is not possible. Negotiating a Basin allocation 
plan that satisfies all Member States is fundamental to the cooperative management approach that 
informs the development of a strategic plan for the Basin. This will optimise the use and development 
of water resources across the Basin. 

Assessment Outcomes 

The National Water Law and Decree 82 contemplate two types of authorisations: licences and 
concessions. Licences are intended to be granted by the Regional Hydrographic Basin Administrative 
Bodies, and concessions are granted by the “Conservation Ministry”. Licenses are required for the 
impounding of water (the language implies that it is also relevant to abstraction), the disposal of 
effluents and semi-intensive aquaculture.  Certain uses are exempt, for example domestic needs, 
irrigation of subsistence crops and watering and grazing of cattle for non-commercial purposes.  The 
Law contemplates that holders of “land rights” have the right to use water without a licence, but this 
right is again restricted for domestic needs and non-commercial agricultural needs, limited to a 
maximum of 100m3 per month.  A licence application can be rejected only on limited grounds 
(Article 26 of Decree 82), including a lack of water, the water use potentially compromising the 
quantity or quality of available water, if the use does not comply with the General Plans, or if it will 
harm the legally protected rights of others (for example upstream users) or it fails to comply with 
“environmental protection requirements”.  Licenses can be valid for up to 15 years, and their 
conditions can be reviewed if there is a significant change in factual circumstances, force majeure, 
or at the request of the holder.  Concessions are for any private use of water (i.e. not a common 
domestic use), which aren’t regulated by a licence. They can be valid for up to 50 years.  The 
concession takes the form of a reciprocal contract setting out rights and obligations of each party. 
The concession can be revised if there is a change in the underlying assumptions or facts at the time 
it was concluded, force majeure, or at the request of the concessionaire.  The ability to revisit the 
terms and conditions  of a licence/concession is helpful insofar as it facilitates an adaptive 
management approach to changing circumstances and needs.  The Decree further provides for a 
detailed chapter for the payment of fees for licence and concession holders. The requirements for 
licence and concession applications are detailed and extensive facilitating certainty and transparency 
in the process. 

As appears from the grounds upon which a licence can be refused, there is no clear articulation of 
the need to take transboundary users into account (rather there is just a general reference to take 
other “legally protected rights” into account (particularly when read with Article 14 which requires 
the interests of other states to be taken into account). This could potentially be read as including 
transboundary users but without specific clarification to this effect the decision maker is unlikely to 
follow this approach.  

3.4 Environmental reserves and flows 

The ZAMCOM Agreement Article 14 states: 
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3) Member States shall take all appropriate technical, legislative, administrative and other 
measures in the utilisation of the Zambezi Watercourse in order to: 
a) Prevent, reduce, or control pollution of the surface and ground waters of the 

Watercourse and to protect and enhance the quality status of the water and associated 
ecosystems for the benefit of present and future generations. 
 

Environmental reserves refers to the quantity and quality of water needed to keep a freshwater 
system, such as a river, and its dependent ecosystems healthy. This includes the services which 
ecosystems provide, such as water filtration, drinking water, irrigation, provision of fish as a food 
source, nutrient cycling and erosion regulation. Failing to provide for environmental flows endangers 
all the ecosystems and livelihoods that depend on the river. Understanding and accounting for 
environmental flows and reserves (in the form of an environmental flow assessment and then 
subsequently reserving that amount from allocation in terms of the law) is therefore an important 
aspect of water management, and needs to be taken into account in water allocations. 

Assessment Outcomes 

Previously policy did not provide for environmental flow assessments and as an interim a 15%  
minimum flow requirement for the environmental reserve was used. In limited translations of the 
2017 updated National Water Strategic Programme 2013-2017  it appears in the NAP that Angola is 
now using environmental flow assessments and that they use or are intending to use a "Flow 
Duration Curve (FDC)" model for determining flows. Article 12 also requires General Plans to 
contain an analysis and study of the "implications of any uses of the water resources of the 
hydrographic basin on environmental, social and economic balance and harmony, due to their 
nature, size or location." This is a relatively broad and general requirement and does not specifically 
guide a decision maker to undertake an environmental flow assessment, or provide for the required 
scientific basis thereof. Ideally the Law should be amended to specifically cater for this requirement 
so it can reflect the policy position (which adopts a flow assessment model). 

Similarly there is no legal requirement to have in place an environmental reserve which is legally 
protected from allocation. Rather there is simply a priority of use and even this priority is focused 
only on domestic needs without taking into account the priority of environmental requirements 
above other uses (e.g. private uses). The Law provides that an application for a licence or concession 
can be denied if the use is “incompatible with the amounts needed for environmental protection”. 
However there is no legal provision protecting this “amount”, according it a higher priority above 
other uses, and  which expressly directs authorities to determine what it is and how it should be taken 
into account in General Plans. Ideally Decree 82 should be amended to include this level of detail 
and protection in relation to (i) an environmental reserve and (ii) the assessment of environmental 
flows.  

Furthermore, legislation concerning environmental flow assessments should include assessment of 
the contribution of biodiversity and ecosystem goods and services to livelihoods and poverty 
reduction.  

3.5 Monitoring and reporting 
The ZAMCOM Agreement Article 15 states: 

3) Member States shall employ their best efforts to collect and, where appropriate, to process 
data and information with regard to the Zambezi Watercourse, in a manner which 
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facilitates its utilisation by the Secretariat and other Member States. Where appropriate, 
Member States shall make every effort to employ the standardised methodology for 
collecting, processing and disseminating data and information recommended by the 
Commission. 

The monitoring and reporting on hydrological data, including water quantity and 
quality, at a catchment as well as at a national level is a vital component of water 
resource management. This information is used to inform the prioritisation of 
water uses at a time when water supply is increasingly uncertain. Without this 
information, long-term planning is not possible. This prioritisation requires that 
water supply and demand are monitored at a catchment level, and fed into a 
national-level repository of information. This requires establishing a mandated 
body, with clear duties, responsibilities and procedures for monitoring and reporting on water 
supply and demand at catchment, as well as at a national level. This information is vital for Basin-
level decision making as is explored in more detail below, as well as for transboundary EIAs and 
determining courses of action for mitigating potential harm. 

Assessment Outcomes 

In relation to the duty to monitor, Decree 205 and Decree 82 provide that the Department of 
Licensing, Inspection, Water Quality and Environment is mandated with the "control of water 
quality" and is mandated to collect and monitor water quality and "monitor the uses of water 
resources and proceed in accordance with the results of the inspection". In addition, the Regional 
Authorities are also mandated to "monitor and control the uses of water resources of the 
hydrographic basin" and to develop a monitoring network. There are detailed self-regulation 
requirements imposed on license holders to monitor effluent discharges for the purposes of 
inspection and monitoring by the "competent authorities", coupled with a general duty on the 
INARH and Regional Bodies to "supervise compliance with the conditions [of licenses] for use of 
water resources."   This would include monitoring consumptive uses as well as discharges.  Whilst 
there are minimum monitoring requirements for discharge licenses it would be useful to expand 
upon Article 87 (self-regulation, inspection and monitoring of disposal effluents) of Decree 82 so 
that all licence holders, not just effluent licenses have a duty to self-monitor.  

In addition to the monitoring requirements set out above, Regional Authorities are mandated to 
collate information regarding "[the] availability [of the resource] and current and future needs, 
identifying the areas and necessities" as well as the quality and quantity status of the resource, and 
they must "inventory the water resources of the hydrographic basin" and "the needs for the use of 
water resources". Article 11 of the National Water Law also mandates the development of a water 
"balance between currently and potentially available surface and ground water resources and the 
present and future demand thereof" and there is a duty for it to have a periodic update. This in turn 
implies that the Regional Authorities have a broad mandate to collate up to date information in order 
to develop this plan, implying that the monitoring network and methodology must be relatively 
comprehensive. 

There is unfortunately little direct requirement in relation to reporting of monitoring information by 
users. There is only an indirect requirement to submit relevant use information to the authorities for 
the purposes of water use fees.  For example the effluent disposal fee is calculated based on the 
annual quantity disposed of by the polluter, which indirectly requires the polluter to “report” this 
information. For the purpose of information gathering and accuracy of information it would be 
preferable to have a clear reporting obligation upon holders of licenses and concessions (not just 
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discharge licenses). Not only will this reduce the monitoring obligation upon the State but it will 
improve the extent of information available and potentially also the detail in its content.   

With this, hydrological data is very scarce in Angola, and most of the existing data on the hydrology 
is largely historical and not up to date. The Angolan water profile is largely deficient and this makes 
it difficult for the country to develop a contextualized and up to date water resource management 
strategy. (SADC - Angola, 2013). Notwithstanding this limitation, Angola has taken some serious 
remedial steps. For example, the Angolan Government developed a “water for all” programme for 
the period of 2009 -2012, aimed at ensuring that the population had access to safe water in urban 
and rural areas. A further objective was to provide the population access to water for economic 
activities (SADC - Angola, 2013). Other supportive measures include the “Investment Program of the 
energy and water sectors” with 2016 as the target timeframe. 

There are no legislative provisions in Angola that oblige certain government departments or agencies 
to share hydrological and meteorological data and information with ZAMCOM or other riparian 
states, as per the requirements of the ZAMCOM Agreement and the ZAMCOM Rules and Procedures 
for Sharing of Data and Information (2016).  Given that Angola follows a monist approach to 
international law, such provisions are not necessary but they would advance the administration of 
such processes greatly and assure that mandates and responsibilities are clear.  

Angola Box 2: SADC - Angola (2013) on Hydrological Data Monitoring 

In Angola, hydrological data is very scarce and most of the existing data on the hydrology is 
largely historical and not up to date. There is a crucial need to establish and/or improve 
existing hydrological and meteorological networks in Angola, along with the related 
institutional capacity and awareness raising among the general population about climate 
adaptation and disaster preparedness. Data for the water and environment sectors is 
deficient in Angola with most available and accessible data being historical. Although the 
legal and policy environment provides for research, development and maintenance of a 
database, sharing of information and public awareness programmes, this is more a 
provision than a reality. International organisations are stepping into this gap to some 
extent, but sharing of information and data between stakeholders, ministries, etc. continues 
to be a challenge. 

Angola’s data deficiency limits the country’s ability to cooperate with her international basin 
riparian countries on water resources management. For instance, Angola’s ability to provide 
detailed and harmonized information in terms of the ZAMCOM Notification Procedures for 
Planned Measures is severely constrained by the country’s data constraints. The data 
challenges that have emerged from Angola’s history of war need to be addressed 
comprehensively, sustainably and with some urgency.   

The situation has improved since 2015 with rehabilitation of the hydrological network 
underway, and the implementation of an online National Water Resources Information 
System administered by the National Institute of Water Resources (Mr Quintino, pers.comms. 
13th September 2017). 

 

3.6 Hydrological information database 
The ZAMCOM Agreement Article 11 states: 

6) The Secretariat shall: 
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c) collect, obtain, collate and evaluate, data and information with regard to all relevant 
aspects of the Zambezi Watercourse as well as disseminate all such data and 
information to the Member States.  

Maintenance by each riparian state of a national database of regularly 
updated relevant information, critical for national water resource 
management, provides useful information to relevant national planning 
departments. At a transboundary level such national databases feed into 
Basin-level databases, which enables Basin-wide planning and provides 
critical input information for mechanisms such as a Basin Decision Support 
System (DSS). To build an effective Basin-level database, members of the 
River Basin Organisation (RBO) need to agree on the form, quality and type of information required, 
and take the necessary steps at a national level to ensure that the required information is gathered 
and shared as agreed. This includes information sharing procedures, prohibited substances lists, 
water quality standards, alien and invasive species lists and so on, which are best developed 
collaboratively. 

Assessment Outcomes 

As noted above, the Regional Authorities are required to develop an “inventory” of “ the water 
resources of the hydrographic basin" and "the needs for the use of water resources ".  There is also a 
duty in the Water Law to have a “record” of all licenses and concessions as well as traditionally 
acknowledged common uses.  There is however no legal duty to develop a database of information 
nor is any particular body mandated to create such a database and update it regularly. This would be 
a useful provision to facilitate information management.  
 
In practice, a fairly reasonable network of hydrometric, climatology and meteorological stations does 
exist in Angola, providing limited knowledge of the available quantities of surface water resources in 
Angola. This is however not the case for ground water which lacks a monitoring network. This 
situation should hopefully improve through the implementation of an online National Water 
Resources Information System administered by the National Institute of Water Resources (Mr 
Quintino, pers.comms. 13th September 2017). Angola needs to prioritise the related policies and 
legislation for example imposing a self-regulation obligation upon licence and concession holders 
(not just discharge licenses) and, ideally, to also undertake up and downstream monitoring to 
contextualize the extent of the impact. In many jurisdictions this also includes a duty on large scale 
users (in a license condition) to undertake ecological monitoring of the environmental health of the 
river environment and impacts associated with the activity as well as detailed ground and surface 
quality and quantity monitoring and reporting obligations.  These types of mandatory conditions for 
certain users may be beneficial. 
 

3.7 Sharing of information  
The ZAMCOM Agreement Article 10 states: 

1) The powers of ZAMTEC shall be to: … (e) make recommendations to the Council on the 
standardised methodology to be adopted by Member States for collecting, processing and 
disseminating data and information with regard to all aspects of the Zambezi Watercourse. 

Article 15 states: 
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2) Member States shall employ their best efforts to collect and, where appropriate, to process 
data and information with regard to the Zambezi Watercourse, in a manner which 
facilitates its utilisation by the Secretariat and other Member States. Where appropriate, 
Member States shall make every effort to employ the standardised methodology for 
collecting, processing and disseminating data and information recommended by the 
Commission. 
 

The availability of detailed information is vital for decisions at a transboundary 
planning level as a component of mechanisms such as the river basin DSS. The 
importance of information is recognised at an RBO level through the 
development of certain rules and procedures pertaining to the sharing of 
information. Member States are not legally required to domesticate RBO 
procedures, such as the ZAMCOM Rules and Procedures for Sharing of Data and 
Information Related to the Management and Development of the Zambezi 
Watercourse. However, including them in national laws or regulations helps to raise awareness 
amongst stakeholders and relevant national authorities, and contributes towards developing 
consistent practices nationally. This contributes towards harmonising information management 
practices across the basin.  

Assessment Outcomes 

The level of importance of research and development in the water sector still remains lacking in 
Angola, as previously discussed. The primary deficiencies are in terms of expertise and actual 
investment in data collection, research, monitoring and other related aspects of water management 
(SADC 2013), though there appears to be ongoing progress being made in this regard since 2015 (Mr 
Quintino, pers.comms. 13th September 2017). 
 
The war in Angola from 1975 to 2002 prevented data collection, destroyed hydrometric stations and 
boreholes and inevitably records. Good paper archives of hydrometric data are in existence in Angola 
for the period prior to 1975 and projects are in place aiming to rebuild hydrometric stations and 
transcribe paper archives into meaningful hydrometric records (Petterson 2004 and World Bank 
2008). These archives contain water level and flow data for up to 189 hydrometric stations around 
the country. 
 
The recently developed online National Water Resources Information System administered 
by the National Institute of Water Resources (Mr Quintino, pers.comms. 13th September 2017) will 
play an important role in improving the situation as more information is included in the system. 

3.8 Water pollution and alien invasive species 
The ZAMCOM Agreement Article 14 states: 

3) Member States shall take all appropriate technical, legislative, administrative and other 
measures in the utilisation of the Zambezi Watercourse in order to: 
a) Prevent, reduce, or control pollution of the surface and ground waters of the 

Watercourse and to protect and enhance the quality status of the water and associated 
ecosystems for the benefit of present and future generations. 

b) Prevent, eliminate, and mitigate control adverse transboundary impacts. 
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Equitable access to water implies not only the quantity of water available but 
also access to water of a suitable quality that is fit for purpose. This means it 
is essential to reduce and prevent pollution, prohibited substances and alien 
and invasive species. Setting up pollution control regulations, and enforcing 
them, is vital for providing water of a suitable quality to citizens for drinking 
and domestic needs. Similarly, each riparian state needs to put in place 
national regulations for prohibited substances and invasive species. Such regulations also protect 
ecosystem services that support the livelihoods of citizens.  Cooperatively developed water quality 
standards, as well as a common list of prohibited substances and alien invasive species (aquatic 
weeds), advances equitable access to water resources across the Basin. 

Assessment Outcomes 

The polluter pays principle is incorporated into the National Water Law which requires that "anyone 
that, beyond allowable limits, provokes the pollution of water, irrespective of fault or applicable 
sanction, shall be liable, at their own expense, to reconstitute the situation prior to verification of the 
event that compels such remedy." Article 14 of Decree 82 also expressly recognises the "polluter 
pays" principle.  According to Decree 82,  a holder is strictly prohibited from "directly or indirectly 
discharging emissions which exceed the capacity of self-purification of the bodies of water" a holder 
of a discharge permit must also install a system of self-regulation suited to the disposal, whose 
characteristics, procedures and frequency of submitting records to the body authorizing the permit 
are an integral part of its content. The authorities also have a duty " to supervise the conditions of 
operation of licenses and concessions, " which would include monitoring compliance with pollution 
standards. The Department of Licensing, Inspection, Water Quality and Environment in INARH is 
mandated with the "control of water quality" and is mandated to collect and monitor water quality 
and "monitor the uses of water resources and proceed in accordance with the results of the 
inspection".  It is an offence to exceed the pollution thresholds of an effluent discharge licence.  

Article 19 of the Environment Framework Law (EFL), discussed further below, recognises the 
seriousness of pollution as a by-product of economic development and makes provision for strict 
measures to be taken to eliminate or minimise its effects. These provisions apply to water pollution. 
Clause 2 of Article 19 allows for the promulgation of pollution control legislation to address the 
production, discharge, deposit, transport and management of gaseous, liquid and solid pollutants. 
Clause 3 states that the government will establish urban and non-urban environmental quality 
standards in respect of the burning of fossil fuels, and Clause 4 prohibits the importation of 
hazardous waste except through specific legislation, approved by the National Assembly.  

A presidential decree passed and entered into force on the 21st of June 2012 (Presidential Decree no. 
141/12), approves the Regulation on Pollution Prevention and Control in National Waters 
(“Regulation”), this regulation is in compliance with article 19,( no. 2 of the Law nr. 5/98), that came 
into force on 19th of June; as stated in the Angolan Environmental Framework Law. Under this 
regulation the legal regime on the prevention, surveillance and control of pollution and pollutants in 
national waters originating from ships, vessels, platforms and industrial facilities, and applies to 
EIAs, as discussed later in this assessment. 

The Regulations on Water Quality provides for waste water discharge limits and minimum water 
quality standards. Directive 76/464 lists the groups of substances (based on toxicity, persistence and 
bioaccumulation), and Annex III contains specific provisions concerning pesticides and chlorinated 
organo-compounds. This is a directive of the European Union which has now been repealed (Monica 
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Cypriano, pers.comms. 06th September 2017), and it may be that the issue of prohibited substances 
needs to be addressed in a harmonized way across the ZRB. Waste water emissions standards are set 
out in the Water Quality Regulation. Improved pollution control legislation, and environmental 
standards are under development in Angola through the objectives of the National Strategy and Plan 
for Biodiversity. Currently international standards, such as those applied by the World Bank and the 
World Health Organisation (WHO) are applied, and most foreign companies and aid organisations 
apply these to pollution control (SAIEA, accessed online on 17 June 2017). Should Angola pursue an 
industrial growth pathway, which has already contributed to the economic growth of the country and 
created jobs, the country will need to consider the consequent threat of pollution to river, wetlands, 
lakes and aquifers through an enhanced legislative/policy regime that continues to follow the 
established polluter pays principle.   

We were unable to determine whether there is legislation that mandates a department or institution 
for the management, controlling and reporting on Invasive Alien Species (IAS), including biota 
contamination and/or eutrophication. It is important that such a responsibility is mandated.  

3.9 Public participation 
The ZAMCOM Agreement Article 16 states: 

8)  Member States shall ensure that the Public in an area likely to be affected by a proposed 
programme, project or activity are informed thereof and are provided with the opportunity 
for making comments therein or objections thereto as well as on the transmittal of such 
comments or objections to the Commission.  

 
Public – or stakeholder – participation in decision making relating to water 
resource development and management stems both from the UN Convention 
(1997), as well as the SADC Revised Protocol (2000), amongst other international 
conventions. Article 16(8) of the ZAMCOM Agreement also stipulates 
community involvement in developments. Developments along the watercourse 
often have transboundary impacts, so transboundary (EIAs) that include strong 
public/stakeholder participation are a requirement for advancing water security in 
the Basin.  
 
Transboundary EIAs and public participation are closely linked to planned development and the 
associated notification procedures. In order to create obligations on developers, national legislation 
should impose a duty upon developers to undertake transboundary EIAs, including necessary public 
participation.  

Assessment Outcomes 

The need for public participation is an objective and underpinning principle of the National Water 
Law however, there are no specific mandates for the management of continuous public participation 
and it is provided for only in limited instances. Article 15 (1) of Decree 82, provides for all the relevant 
policy and General Plans (which would include allocation) to be drafted with participation from all 
stakeholders. Public participation also required for the EIA process and only water use 
licence/concession applications which require an EIA must undergo a public participation process. 
Ideally this could be remedied by having an overarching provision mandating public participation 
when decisions are made under the National Water Law and Decree 82.  
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Although public participation is mainly provided for in EIA legislation and processes public 
consultation is only required prior to the EIA process, i.e. only at the outset. Best practice dictates 
that there should be public participation on at least two occasions of the EIA process particularly in 
relation to the contents of the Final EIA report prior to its approval.  

4. Planned Development  

Angola is relatively less developed that other ZRB riparian countries. This is because of a protracted 
civil war, during which time little, if any infrastructure development took place. In 2003, just over a 
third of the population had access to water from a distribution network (based on the Angolan 
government norm of 100L/d/p in urban areas and 30L/d/p in rural areas). Accordingly, the Angolan 
government launched the aforementioned “water for all” programme, targeted primarily at rural 
areas, across seventeen provinces and excluding Luanda (SADC – Angola, 2013). The National Water 
Strategic Programme 2013-2017 (which is likely to have updated targets in the revised 2017 version) 
contains a target water supply of reaching 90% of the urban population by 2017 and 80% of the rural 
population by 2017. 

Nonetheless, Angola’s water infrastructure remains poor. A Multiple Indicator Cluster Survey 
published preliminary results pinning rural water supply at 25% and urban water supply at 82% 
(WSP, 2010). The WHO/UNICEF Joint Monitoring Programme for Water Supply and Sanitation 
(JMP), Progress on Sanitation and Drinking Water, 2010 Update indicates that 60% of the urban 
population of Angola have access to water, while access to the rural population is at 38%. 

More than two thirds of the Angolan electricity supply is generated by hydropower. There are plans 
to exploit untapped hydropower potential on the Zambezi river, in addition to increasing the 
country’s irrigation for agriculture (Carolino Mendes, pers.comms. 31st August 2017). The National 
Water Strategic Programme 2013-2017 cross refers to the Angolan National Irrigation Plan 
(PLANIRRIGA), in terms of which 224,000 ha  is currently under irrigation and 214,000 ha is 
planned for expansion. The PNA provides an outline of hydroelectric production and indicates future 
requirements. Also according to the National Water Strategic Programme 2013-2017, it is proposed 
for the operational capacity of the country’s energy sources will increase from 916 MW (2011) to 
4,189 MW and average annual power produced from 5,375 GWh to 19,000 GWh.  The roadmap for 
energy development in the country, Angola Energy 2025 provides a more up to date estimate for 
development and it contains the governments "atlas and vision for development of the electricity 
sector" up until 2025. According to this plan "Angola should have 9.9 GW of installed capacity – 
through increasing power capacity in all sub-systems and through a strong reliance on hydro and gas 
(which will correspond, respectively, to 66% and 19% of installed power capacity).Angola will achieve 
more than 70% of installed renewable capacity". It provides that "the strategy expects the country to 
take advantage from its privileged position regarding water resources in the period between 2015 
and 2025." Notably however the plan provides that some projects were not proceeded with because 
"the hydro sites were located on international rivers". Based on this comment it appears as if hydro-
power planning is being sensitive, to some degree, of transboundary water related implications of 
hydropower development.  

4.1 Notification and consent 
The ZAMCOM Agreement Article 16 states: 

1) A Member State planning any programme, project or activity with regard to the Zambezi 
Watercourse or which may adversely affect the Watercourse or any other Member State 
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shall forthwith notify the Secretariat thereof and provide the Commission with all available 
data and information with regard thereto. 
 

The ZAMCOM Notification of Planned Measures Procedures (NPs) empower 
ZAMCOM to advise on whether the planned development can be said to be 
equitable and reasonable, and whether or not the planned development will 
cause significant harm. The NPs also suggest mitigation measures that may need 
to be undertaken as part of the development. NPs are fundamental to ZAMCOM’s 
role in the Basin, being linked to many activities that advance water security, such 
as transboundary EIAs, public participation, information sharing as well as 
dispute resolution. States have an obligation to comply with ZAMCOM NPs, regardless of 
domestication. However, incorporating the obligation into national law and assigning mandates to 
departments to manage the procedure creates the necessary clarity to implement the process 
effectively.  

Assessment Outcomes 

There are no explicit provisions in the National Water Law of Angola to notify neighbouring or other 
riparian countries of planned developments. Following a lengthy post-independence civil war, 
Angola is of the view that it has “underdeveloped”  its “portion” of the ZRB and this is likely to change. 
Angola complies with the SADC Revised Protocol (2000), which makes provision for notifications, 
and intends to comply with the related provisions made recently under the ZAMCOM Agreement 
(2004). Ideally domestic laws should also be revised to incorporate notification procedures (like 
some other riparian states) thereby alerting developers as well as management authorities of the 
need for this process to be followed and ensuring that it is done so in a manner which aligns with the 
timeframes under the ZAMCOM notification procedures and the timeframes contemplated by the 
domestic EIA regime in order to avoid conflict and/or delay during the EIA process.   

There is no domestic legislation that establishes a responsibility on the part of certain government 
departments or agencies to interface with RBOs in planning water resource usage 

4.2 Integrated water resource development planning 
Water is becoming less available, or supply more erratic, because of climate 
change, and the demand for water is increasing because of population growth and 
urbanisation. It is therefore of the utmost importance that development planning 
for each sector of the economy considers both current and future water 
availability scenarios. Integrated development planning relies on the information 
gathered through monitoring and reporting, which informs national water 
allocations. Through these allocations sectors are able to plan accordingly. It is 
important that allocation plans and sector development plans are flexible, so that the allocations can 
easily be adjusted depending on water availability. Angola’s has updated its water allocation in the 
new National Water Plan (June 2017). 

Assessment Outcomes  

Until now, integrated water resource development planning has not taken place across sectors, at 
least for some decades. The Water Law contains many references to development of water resources 
(see earlier sections to this country assessment), but not to how to deal with other planned 
developments, such as irrigation for agriculture, that may impact such resources. However, and as 
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discussed under the Institutional section to this assessment, the National Water Council was 
approved earlier this year and will convene for the first time in September 2017, with the mandate 
for cross sectoral water resource planning (Carolino Mendes, pers.comms. 31st August 2017).  

 The new National Water Plan has developed various scenarios, predicting different types of growth 
and how growth will effect water resources. The Cubango, Cunene, Cuvelai, Cuanza and Zambezi 
basins have Water Resources Management Plans, the Bengo and Dande River Plan is under 
development, and the plans for the Benguela region and the Queve and Longa river basins will be 
developed shortly (Monica Cypriano, pers.comms. 06th September 2017). 

The National Irrigation Plan for Angola (PLANIRRIGA) is a plan to support regional and national 
development, based on the sustainable development of irrigated agriculture in all river basins in 
Angola. 

4.3 EIAs for planned developments 
Whilst the ZAMCOM Agreement does not specifically mention EIAs, EIAs are seen as integral to 
enacting the precautionary principle contained in Article 12 of the Agreement. The principle of 
assessment of transfrontier harm, also contained in Article 12, as well as the notification provisions 
in Article 16, imply that the precautionary approach should also be utilised in situations of potential 
transboundary harm. By implication, EIAs should be utilised to determine the potential 
transboundary impacts of planned developments. 

EIAs are amongst the most valuable tools available to decision makers when 
planning for and managing water resources at both a national and 
transboundary level. They are a critical aspect of enhancing water security, 
with strong links to all the dimensions of water security. EIAs should 
incorporate identified opportunities for benefit sharing – advancing regional 
integration – as well as harm mitigation measures, into the EIA process. All 
the Zambezi River Basin (ZRB) countries have EIA regulations in place 
requiring the consideration of impacts nationally. However, having 
guidelines or procedures for transboundary EIAs would strengthen these 
regulations and advance harmonisation across the Basin. Transboundary EIAs and the NPs are 
closely connected. Applying these together, consistently, will advance water security across the 
Basin.  

Variability in available water resources, as a result of climate change, urbanisation and development, 
poses risks to any planned development. This makes it important that EIA regulations require that 
the current and future effects of climate change on any planned developments be considered in EIAs. 
Failing to do so comes with many associated risks, such as damage caused by increased flooding, or 
stranded assets (such as hydropower stations) that are unable to perform as planned, due to reduced 
or uneven water availability. 

Assessment Outcomes 

The Biological Water Resources Law (Law No. 6-A/04) promotes the protection of Angola’s water 
resources and ecosystems. The law imposes an environmental impact statement 
requirement on projects that may affect biological water resources (World Bank 2008b; ADF 2007). 
This procedure is adopted in the RUGRH and is given effect to in the EIA Decree discussed above. 
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The EIA Decree (Ministério das Pescas e Ambiente 2001) was based on legislation and experience 
from the European Union, Portugal, and Brazil. The EIA legislation should be updated to address 
some key gaps in the way of best practice, discussed in more detail below. 
 
The Environment Framework Law (EFL) of 1998 (Lei de Bases do Ambiente), No. 5/98 of 19 June, 
Article 16 of the Law makes provision for environmental impact assessments (EIAs) to be mandatory 
for all undertakings which may have an impact on the balance and wellbeing of the environment and 
society. These activities are listed in the Decree on Environmental Impact Assessment (No. 51 of 
2004).  
 
In terms of implementing and institutional arrangements, in 1993, the Angolan National Secretariat 
for the Environment was established, which in 1997, became the Ministry for the Environment. 
Although the name of the ministry has changed over the years, it is currently known as the Ministry 
of the Environment. It is responsible, among other things, for implementing the National 
Environmental Management Programme and is the key authority for the implementation of the EFL. 
The Ministry is also responsible for the review and regulation of EIAs. EIAs also require that the 
relevant line ministry be involved in signing off the development under consideration, a provision 
that is supposed to ensure that relevant sectoral legislation is applied in water development decisions.  
EIAs are always taken into account in the decisions for the issuance of TURH. The Plans for the 
Management and Development, and Use of Water Resources are accompanied by a Strategic 
Environmental Assessment (SEA). It should be noted that there is no legislation on the SEA in the 
national law, but due to the relevance of this instrument, INRH requires the elaboration (Monica 
Cypriano, pers.comms. 06th September 2017). 
 
Article 16 of the EFL makes provision for EIAs to be mandatory for all undertakings which may have 
an impact on the balance and well-being of the environment and society. Clause 2 of this Article 
states that more specific legislation on EIAs will be developed by the government. This was 
accomplished when the Decree on Environmental Impact Assessment (No. 51 of 2004) was passed 
in 2004, based largely on the guidelines established by the World Bank.   

Although the Decree is specific with regard to the nature of projects that require EIAs, and with 
regard to other details such as locations, dimensions and elements of the EIA, there is no provision 
for transboundary considerations/impacts or for climate change impacts to be taken into account 
when conducting the EIA. Public participation is provided for in terms of the nature and extent of 
the EIA and as alluded to above it is only provided for at the outset of the activity, and should be 
changed to also include a further session of public participation on the final EIA. Environmental 
licenses are issued on the basis of EIAs, and are required before any other permits or licenses which 
may be required under other laws can be issued. The international trend for good practice in the 
development of large projects requires that strategic environmental assessments also take place, the 
Angolan legislation does not make provision for such assessments.  

4.4 Agriculture, fishing and fisheries  
In order for the agricultural sector, as well as the fishing and fisheries sector, to 
see sustained or increased growth, reliable water of sufficient quality and 
quantity is required. A number of interconnected measures need to be in place, 
to ensure the necessary quantity and quality of water:  

• Sector development planning needs to integrate water resource planning.  
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• Pollution control regulations need to be in place and enforced in order to protect biodiversity 
and ecosystem services. 

• Effective licensing and monitoring regimes are needed, to regulate consumption, effluent 
levels and overfishing. 
 

Fisheries’ contribution to GDP in Angola, as at April 2017, was 1.7%. This is not an in-significant 
economic contribution from a sector that is also important to livelihoods in the country. The FAO 
2014 report on developing sustainable aquaculture in Angola states that fisheries are the third-most 
important contributor to the country’s economy, following oil and diamonds, particularly for 
domestic consumption. One third of Angola’s animal protein comes from fish. Artisan fishing 
represents 30% of the country’s total fishing activity countrywide (Angola Rising Dialogue, 2014). 
Fisheries are under-monitored, according to consultations with country stakeholders. There is no 
evidence of  national law/policy that provides for bilateral or transboundary cooperation on fishing 
activities and fish population management. 

Protecting the unspoilt nature of the country’s natural resources will facilitate the continued and 
growing contribution of the agriculture and fishing sectors to the economy and to the livelihoods of 
Angola and neighbouring riparian countries.  

4.5 Disaster management 
The ZAMCOM Agreement Article 17 states: 

1) A Member State shall, without delay and by the most expeditious means available, notify 
and promptly supply all the necessary information to other potentially affected Member 
States as well as the Secretariat of any emergency originating within its territory. 
 

National policy or legislation needs to nominate the department responsible for disaster monitoring 
and reporting, and impose a duty to follow the RBO rules and procedures for information sharing. 
This encourages a dedicated process and channel for getting vital information out to potentially 
affected parties as soon as possible, in order to minimise the impacts of such events. Where the RBO 
procedures do not specify a process for disaster information reporting and sharing, this process 
should be developed by the RBO concerned.  

Assessment Outcomes 

Presently the effects of climate change are already being experienced in various parts of Angola. In 
2011, reports from the National Civil Protection and Fire department of Angola indicated that over a 
period of five consecutive months, there were floods in 16 areas of Angola. This led to 83 casualties 
and the loss of 116 lives.  Damage to property amounted to an estimated 350 million US dollars. 
Property destroyed included critical infrastructure such as bridges and roads, affecting the 
movement of people and goods (SADC - ANGOLA, 2013). The level of disaster preparedness is 
severely compromised by the lack of data as discussed earlier in this report (Carolino Mendes, 
pers.comms. 31st August 2017).  

Angola have developed policy responses to address climate change issues, such as the NWP 2017, 
and the National Implementation Strategy for the United Nations Framework Convention on 
Climate Change which we explore more fully in the climate change section below. 

With regards to disaster management, Decree 82 requires Regional Authorities to include in General 
Plans "the identification of areas and situations of risk, in particular, floods, droughts, 
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desertification, salinization, erosion and contamination" and "measures for regulation and control 
of floods and droughts".  Aside from General Plans for water management there don’t appear to be 
any cross-sectoral disaster management requirements, i.e. the requirement to develop a disaster 
management plan across a region identifying all vulnerable sectors. There is some positive obligation 
upon developers to take preventative measures, however this is relatively limited. Article 29(2) of 
the National Water Law provides that "the users, entitled to dams or other hydraulic works, shall be 
incumbent to take preventive measures to avoid or mitigate the consequences of natural disasters, 
both in the construction phase of installations as well as in the exploration phase thereof".  Similarly, 
there are no mandatory domestic provisions relating to early warning systems. Section 29 of the 
National Water Law merely states "the prevention, alert and rescue systems in regard to floods, as 
well as the drought prevention and combat systems, shall be governed by specific Government-
approved regulation". As far as we can tell, there is no mandate on local authories to provide early 
warning of disasters to their populations. Additionally, there does not appear to be legislated 
mandate on certain government departments or agencies to disseminate early warnings on extreme 
weather events or emergencies to other riparian sates. We have not reviewed any laws specifically 
relating to disaster management and to the best of our knowledge such laws are not in place. 

5. Benefit Sharing 

 

Assessment Outcomes 

There is limited cooperation between Angola and its neighbouring countries on managing and 
benefitting from shared, transboundary water resources. Significant hydropower generating potential 
has been identified in the Zambezi headwaters, including key tributaries in Angola. However, no 
hydropower projects are currently in the planning phase (Spalding-Fecher, 2014). There are however 

The ZAMCOM Agreement Article 14 states: 

1) Member States shall in their respective territories utilise the Zambezi Watercourse 
in an equitable and reasonable manner with a view to attaining optimal utilisation 
thereof and benefits therefrom consistent with adequate protection of the Zambezi 
Watercourse. 

Benefit sharing aims to maximise the benefits of the river basin for all riparian states. The 
key to the approach is a high level of collaborative planning, where the water resources of 
the river basin are viewed as a single economic unit. This requires collaboration between 
Basin states regarding the best location and timing for development priorities across the 
Basin. Increased regional trade in water-related goods and services results from this 
process, which in turn further advances regional integration. This approach has the power 
to maximise co-benefits and facilitate trade-offs, greatly assisting the collaborative planning 
process. This approach should form part of Basin-wide strategic planning and allocation. 
National allocation plans are a key component that informs Basin allocation strategies and 
subsequent river basin strategic plans. Recognition in national law and/or policy of the 
importance of a Basin allocation strategy and strategic plan empowers decision makers and 
sets a clear direction for interaction and information exchange between national water and 
planning departments and RBOs. In order to further advance this approach, where national 
development plans identify water resource investments, benefit sharing opportunities 
should be included. 



SECTION D. National Equivalence Assessment and Gap Analysis 

D1. Angola  
 

121 
ZAMCOM Agreement Comparative Assessment & Gap Analysis 

cross border projects in existence, although these draw mainly off the Cunene river shared with 
Namibia through the trans-Cunene corridor.   
 
In this context, benefit sharing mechanisms are set out explicitly in some of the bi-and multilateral 
agreements to which Angola is a party to. The benefit sharing-based projects based on the Cunene 
River, although not part of the Zambezi Basin, provide insight into the level of possible bilateral and 
regional cooperation. For example, the development of the Cunene River includes the multipurpose 
hydropower and irrigation scheme located at Matala in Angola. Through this, Namibia can divert 
water from the Cunene River at Calueque across the catchment to the Cuvelai drainage basin for 
domestic water supply the domestic and irrigation water demand in northern Namibia. (SADC - 
Angola, 2013). 
 
International cooperation is an evident characteristic of  Angolan water law. It is referred to in Article 
19 of the Water Law, and focuses on the fair and reasonable distribution of common waters, as well 
as the promotion, by the regulating agency, of international cooperation activities aimed at adequate 
management of international hydrological basins. The national law and policy would benefit from the 
introduction of mechanisms for costing and regulating shared benefits, or for example requiring an EIA to 
propose possible benefit sharing proposals for affected member states and then investigating these in the EIA. 
 
Angola established the Inter-Ministerial Commission for International Waters Agreements in 
September 2003. This Commission was responsible for coordinating the different sectors in order to 
implement international agreements related to water; it was also responsible for creating, following 
up and overseeing the work of Multi-sectoral Technical Commissions related to water resources. The 
Commision no longer exists, the relevant responsibilities now rest with  the CNA, the INRH and the 
GABHIC regarding the management of international river basins (Monica Cypriano, pers.comms. 
06th September 2017). 
 
Water security in the basin would be advanced significantly if the benefit sharing approach was 
included in the national law and policy of riparian states, where the co-benefits of transboundary 
water development projects could be clearly identified. This would be greatly supported by a 
mechanism for costing and regulating shared benefits, where the preferred location of planned 
measures, aiming to improve transboundary water management, could be/should be determined by 
the most beneficial place within the basin, rather than national borders. Such a mechanism could also 
assist in allocating rhe costs of activities aimed at improving transboundary water management among 
beneficiaries.  
 
Angola Box 3: SADC - Angola (2013) on Benefit Sharing 

A three-year development program has been set up between Angola and Namibia to provide potable 
water supply and a proper sanitation in north-central Namibia and southern Angola’s Kunene 
province. The project has two main components: water abstraction in Angola from the Calueque 
Dam, and a conveyance system in Angola and Namibia.  

 

6. Dispute Resolution 

Angola shares rivers with other riparian states and for this reason it is party to a number of different 
transboundary agreements, as discussed. These include CICOS, CUVECOM, OKACOM and 
ZAMCOM. To the best of our knowledge only the ZAMCOM agreement regulates the rivers of the 
Zambezi in Angola’s territory, and the other bilateral or multilateral agreements relate to other 
basins.  Angola is also a party to the Revised Protocol on Shared Watercourses in the Southern 
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African Development Community, 2000  which enables the parties to refer disputes to the SADC 
Tribunal. This mechanism has, however, been unavailable due to the suspension of the SADC 
Tribunal in 2010. SADC has recently signed a protocol for the re-establishment of the SADC 
Tribunal, with reduced jurisdiction, intended to ensure compliance and resolve conflict between 
Member States regarding the SADC Treaty and all subsidiary instruments.  

There is a separate dispute resolution mechanism available to Angola as party to the ZAMCOM 
Agreement. If there were a provision in the national law that defers to the ZAMCOM Agreement or 
the SADC Revised Protocol dispute resolution mechanism in the case of transboundary water 
disputes, this would provide clarity on the forum to be used in the case of disputes relating to the use 
of the Zambezi.  As discussed in the good practice review, a mediation provision in the ZAMCOM 
Agreement would be a beneficial addition to this Agreement. 

7. Regional Integration 

The benefit sharing approach is both advanced by, and advances, increased 
regional trade in water-related goods and as a result, increases water security in 
the Basin. It is therefore important that national trade policy recognises the 
importance of advancing trade partnerships, and increasing trade between Basin 
states. 

Assessment Outcomes 

The National Water Law does not expressly promote regional integration in water resource 
management, however it recognises the need for cooperation in the management of transboundary 
water resources at Article 19 (1a).  

According to the Africa Regional Integration Index Report (2017) Angola is the lowest-performing 
country among the SADC countries and the other ZRB riparian countries in terms of regional 
integration. The dimensions for this assessment include infrastructure development, trade 
integration, productive integration, the free movement of people (Angola is the only SADC Member 
State that does not allow visa-free access to all other SADC countries), and financial and macro-
economic integration.  

According to the same report, in terms of scores against these dimensions, Angola is a moderate 
performer in terms of infrastructure, scoring 10th in SADC against the African Development Bank 
(AfDB) infrastructure development index for 2010–2012, mainly because of the number of 
international flights to Angola that are intra-SADC. On the regional trade dimension, Angola’s 
imports from other SADC countries accounted for only 1.5% of its GDP, the lowest among SADC 
countries for the period 2010–2013.  

8. Climate Change Planning 

The ZAMCOM Agreement Article 5 states: 
The objective of the Commission is to promote the equitable and reasonable utilisation of the 
water resources of the Zambezi Watercourse as well as the efficient management and sustainable 
development thereof. To that end the Commission shall have the following functions: 
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e) Foster greater awareness among the inhabitants of the Zambezi Watercourse of equitable and 

reasonable utilisation and the efficient management and sustainable development of the 

resources of the Zambezi Watercourse. 

The risk to water security posed by climate change necessitates an increased 
focus on sustainable development in the ZRB. Climate change R&VAs, as 
well as the associated scenario planning, are key inputs in development 
plans for all sectors of the economy. Integrated development planning needs 
to incorporate current and future climate change scenarios and their effect 
on water availability. These mechanisms, which require regular updates, 
ensure that some flexibility can be built into national allocation plans, and 
ultimately into Basin allocation strategies and strategic plans. The risks posed by climate change and 
associated water variability need to be considered when undertaking EIAs for planned developments, 
in regard to both national and transboundary impacts. It is therefore important that national EIA 
regulations, or RBO guidelines, explicitly require consideration of climate change impacts. 

Assessment Outcomes 

Angola is a party to the United Nations Framework Convention on Climate Change (UNFCCC) and 
the Conference of the Parties. As such, Angola has submitted national communications to the 
UNFCCC, which are in effect climate change policies and plans for the country. Furthermore, Angola 
submitted its Nationally Determined Contribution (NDC) ahead of the Conference of the Parties in 
Paris, December 2015; this NDC came into force under the Paris Agreement signed at the Paris 
conference, which has since been ratified. The NDC sets out Angola’s climate mitigation, or emission 
reduction, targets and its adaptation priorities given the climate impacts facing the country.  
In addition, Angola developed its National Adaptation Programme (NAP) in 2011 based on five 
geographical regions, with sectors selected for each region for assessment. Therefore, there was an 
assessment of sub-systems and across sectors, even though it was not a full R&VA for the country. 
Integrated sectors included Territorial Administration, Agriculture, Industry, Civil Protection, Energy 
and Waters, Fishing, Hotel and Tourism, Healthcare and Education. At the time, it was found that 
there was insufficient monitoring and data collection capacity for climate change, and so this was 
added to the list of NAP priorities.  
In terms of the water sector, the NAP highlighted that constraints to adaptation to climate impacts 
on water resources include population increase and increase in water demand. Other factors include 
floods (extreme events), human health issues related to water quality, expansion of informal 
settlements and food insecurity. As a result, Angola has sought to develop and implement response 
measures that are integrated into national economic development programmes and policies. 
Notably, Angola has also sought to develop regional linkages and initiatives in terms of climate 
change planning, suggesting that it recognises the transboundary nature of climate change impacts. 
These include regional exchange within SADC and cooperation with the Regional Climate Change 
Program (RCCP), and participation in its information management system. The National Water Plan 
contains a chapter dedicated to climate change with the objective of contributing to a consistent 
climate related data series according to spatial and temporal distributions, this has been updated in 
the new version of the National Water Plan (June 2017). 

The importance of monitoring and reporting on the impacts and progress of climate change cannot 
be over stated. In the National Adaptation Programme (2011) regarding Adaptation Measures and 
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Capacities (page 21), it is stated that insufficient data, and technical capacity, available in climate 
monitoring, has been added to the list of NAPA priorities. National climate change policies should 
clarify the mandates with regards to climate change at different levels of government. The increased 
importance of information in the fight against climate change requires that countries undertake to 
share climate change information with one another, this should be an explicit duty placed upon 
specific government entities. 

9. Conclusions 

Notwithstanding capacity and information challenges (which are improving) in relation to water 
management, Angola has managed to develop a complex and detailed set of laws and regulations to 
manage its surface and groundwater resources. It has also come a long way in terms of policy and 
planning and it has relatively up to date (compared to other riparian states) plans and programmes 
in place to reconcile water supply, demand and anticipated future uses. We have identified a number 
of elements which would benefit from elaboration in existing law, such as the principle of the duty 
to avoid significant harm; and elaboration of the transboundary considerations to be taken into 
account in the “International General Plan for Development and Utilization of Hydrographic Basin 
Water Resources”; legal obligations to create an environmental reserve and legislative mandates for 
environmental flow assessments, transboundary considerations in the EIA regime, the incorporation 
of climate change considerations in decision making and EIAs, a more extensive EIA public 
participation process, the need for disaster management legislation, and a proposal to impose a more 
self-regulatory burden on water users for monitoring and reporting.  The latter in turn may assist 
with the information gathering and capacity challenges currently experienced in the country. 

Angola is at a clear disadvantage as a result of language barriers, in terms of this assessment and in 
terms of participation in regional and basin-level information sharing, public participation and 
transboundary water management activities and developments. Despite Portuguese being an official 
language of many of the international agreements to which Angola is a party, official translations of 
documents are seldom made available. This barrier, which also exists in Mozambique, the other 
Portuguese-speaking riparian country, is made worse in Angola by the restricted movement of 
people. Obtaining entry into the country, a critical means of reducing the language risks facing the 
country’s regional participation, is difficult, mainly because of the time it takes to obtain an entry 
visa.  

Nonetheless, Angola is a consistent and active participant in transboundary water management 
meetings and this has increased regional insights into the role Angola does and could play in 
effectively co-managing the ZRB’s resources, as an upstream country that contributes significantly 
to the headwaters of the Basin.  

Efforts in the harmonisation of water laws and policies could be an important means of improving 
cooperative and integrated water resource management while strengthening Angola’s water laws and 
policies. 
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D2  Botswana – Country Level Key Findings 
As established early in this process, the dimensions of water security frame and underpin the 
equivalence and comparative assessments. Accordingly, this section includes:  

• an overview of the country’s legislative and policy regime and an institutional review;  
• a summary of each country assessment in terms of the dimensions of water security; 
• relevant sections of the ZAMCOM Agreement and their relevance; 
• the key outcomes of the country assessment, in terms of the dimensions; 
• conclusions drawn about key findings for the country.  
 
Included in the summary is an additional level of analysis which leverages the Study on the 
Assessment of the Regional Water Policy Botswana Country Report, conducted by SADC in 2013 
(We refer to this report as ‘SADC - Botswana (2013)’). The purpose of this study was to determine 
the degree of alignment between national water policies and the SADC Regional Water Policy (RWP) 
(2006), as per the requirements at section 3.4 of the RWP. Insights from this study are presented in 
boxes where relevant. 

1. Legislative and Policy Regime  

1.1 Domestication of International Law 
The Botswana Constitution does not contain any provisions that deal with the role of international 
law within the domestic legal system. Instead, the Interpretation Act 1984 at section 24(1) provides 
that a court may have regard “to any relevant international treaty, agreement or convention and to 
any papers laid before the National Assembly in reference to the enactment or to its subject-matter.” 
This provision allows courts to interpret national law by reference to international treaties, this 
notwithstanding, it does not expressly authorise international law as part of national law.   

Botswana’s position as a dualist state was acknowledged in Dow v Attorney General where the Court 
stated the following: “I am strengthened in my view by the fact that Botswana is a signatory to the 
OAU Convention on Non-Discrimination. I bear in mind that signing the Convention does not give 
it the power of law in Botswana but the effect of the adherence by Botswana to the Convention must 
show that a construction of the section which does not do violence to the language but is consistent 
with and in harmony with the Convention must be preferable…”  

On appeal, the Botswana Court of Appeal in Attorney General v Dow applied the Declaration of the 
Rights of the Child and the UN Declaration on the Elimination of Discrimination Against Women in 
striking down a citizenship law as discriminatory against women. In referring to the African Charter 
the Court held that: “Even if it is accepted that those treaties and conventions do not confer 
enforceable rights on individuals within the state until Parliament has legislated its provisions into 
the law of the land, in so far as such relevant international treaties and conventions may be referred 
to as an aid to construction of enactments, including the Constitution, I find myself at a loss to 
understand the complaint made against their use in that manner in the interpretation of what no 
doubt are some difficult provisions of the Constitution. …I am in agreement that Botswana is a 
member of the community of civilised states which has undertaken to abide by certain standards of 
conduct, and, unless it is impossible to do otherwise, it would be wrong for its courts to interpret its 
legislation in a manner which conflicts with the international obligations Botswana has undertaken.”  

In Bojang v The State  the High Court stated that: “But even assuming that the right to legal 
representation is part of the customary international law, can it be seriously contended that such 
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right to legal representation as embodied in international instruments, automatically forms  part of 
the municipal laws of Botswana without any act of legislative incorporation? I doubt it. I find nothing 
in the laws of this country to the effect that international law or for that matter, provisions of 
international conventions can dispense with the theory of incorporation to operate directly on 
individuals. This is borne out by the existence of statutes incorporating into our criminal law, crimes 
like piracy jure gentium and hijacking which have been subject-matters of International 
Conventions.”  

The Court of Appeal in Good v Attorney-General  reiterated the same position:  “Botswana is the 
signatory to a number of international treaties. … What must be said at this juncture, however, is 
that it is trite and well recognized that signing such a treaty does not give it the power of law in 
Botswana and its provisions do not form part of the domestic law of this country until they are passed 
into law by parliament. Until that occurs, those treaties do not confer enforceable rights on 
individuals within the State but they may be referred to as an aid to construction of enactments 
including  the Constitution”.  

In sum, the Constitution of Botswana does not accord international law an express and categorical 
position and role in municipal law. In so far as international treaties are concerned, post ratification, 
the treaty has to be incorporated into the national law in order for it to have the force of law. There 
is no automatic application of international treaties or conventions. Until such time as ratified 
international agreements are domesticated into domestic law courts are hamstrung in applying the 
provisions of these international instruments. Although some judges have attempted to indirectly 
rely on provisions of international law to give some direction to Botswana’s jurisprudence, 
conservative judges only resort to international law in very limited circumstances in aiding the 
construction of an enactment as required under the Interpretation Act (Jonas, 2013). Consequently, 
if the ZAMCOM Agreement is to be given judicial notice in Botswana’s municipal law, laws need to 
be enacted in order to give effect thereto.  

Although Botswana has not formally ratified the UN Convention, and have thus not ‘written’ it into 
national water law, the SADC Revised Protocol, and the ZAMCOM Agreement, which they have 
ratified, incorporate many of the core principles of international water law. Many of these 
principles are established as customary international law, and in this way the country is obligated 
to uphold these principles.  
 

1.2 National Legislative and Policy Regime 
Botswana’s laws relating to water management are very outdated. Botswana’s Water Act 1968 
(referred to below as the Water Act), the Water Works Act 1968, the Water Utilities Corporation Act 
1970 and the Borehole Act 1956 are all more than 40 years old. The Botswanan government 
recognised this in its own policy in 2013, when it confirmed that these statutes do not reflect 
international best practice; nor do they reflect current developments in Botswana. To the best of our 
knowledge there is no draft Bill for public comment which serves to replace these laws.  

Because of the relative absence of legislation, government has relied on policy to direct water 
resource management. The 1991 National Water Master Plan (referred to below as the Master Plan) 
and its 2006 review, read together with the 2012 Water Policy, and the Integrated Water Resource 
Management Water Efficiency Plan 2013 (IWRM-WE) have been the principle instruments guiding 
water resource management in the country. Whilst the Water Policy was drafted in 2012, it was only 
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approved by Parliament in 2015.6 Its approval does not make it a law that can be applied; however it 
does give some form of parliamentary endorsement to its proposals.  The intention behind the 2012 
Water Policy is to separate the institutional responsibilities for water provision, management and 
regulation, deal with issues relating to finances, and review water policy and legislation.  It was 
developed to enable the implementation of integrated and decentralised water resources 
management, and aims amongst together things to improve water allocation, demand management 
and benefits from shared water resources. The IWRM-WE also intends to try and make possible the 
implementation of some of these proposals, and to provide strategic objectives for the country. It 
also contains a water balance for the country.  

Whilst the policies and plans are relatively comprehensive, regulation through policy is always a 
precarious approach that could fail, as it is subject to legal challenge and increases uncertainty from 
both from an investment and a resource management perspective. Urgent reforms need to be 
implemented to integrate the proposals being considered in the Water Policy and the IWRM-WE 
into existing laws and regulations.  

Botswana Box 1: SADC - Botswana (2013) on Policy Alignment 

Our findings in this regard are validated by the findings of the SADC – Zambia (2013) report. The 
report found that the Water Act needs to be revised and up-dated to include IWRM principles and 
to align with the new Water Policy and Regional commitments.   

The report also found that resource laws related to water; such as mining, waste, tourism, forestry 
and conservation, need to be harmonised with the National Water Policy and the RWP. For 
instance, the agriculture sector has to review the governing legislation to incorporate water use 
and efficiency norms especially in irrigation. There is need to build integration between water and 
forestry sectors to assist in determining the environmental flow requirements. With the expected 
expansion of the mining sector through the establishment of new mines, there will be strong 
pressure on water resources particularly underground aquifers. Hence, there is need for integrated 
planning and harmonisation of policies and legislation pertaining to the minerals and water 
sectors. 

As to the question of whether the National Water Policy is aligned with the Regional Water Policy, 
the Report finds that although the policy exhibits a good measure of integration of RWP and 
Regional Water Strategy (RWS) themes, the strategies contained therein are yet to be finalised and 
implemented. 

 

                                                

 
 

 
 

 
6 In 2016, the Minister confirmed that the Botswana Parliament had recently approved a “National Water and 
Waste Water Policy” in August of that year.  Presumably this was an approval of the 2012 Draft Water Policy. 
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2. Institutional Framework 

In Botswana, the Ministry of Minerals, Energy and Water Resources has the responsibility to 
coordinate development and operationalise activities in the energy, water and minerals sector.  The 
Department of Water Affairs within this Ministry is mainly responsible for this function together 
with the Department of Geological Survey, the Department of Mines, the Botswana Power 
Corporation and the Water Utilities Corporation.  The Department of Water Affairs is the secretariat 
of the Water Apportionment Board. This Board is a statutory body established under the Water Act; 
it is responsible for issuing water abstraction and wastewater discharge rights to water users. There 
are no catchment or sub-catchment-level bodies for the country.  

The Water Utilities Corporation in the Ministry of Minerals, Energy and Water Resources is 
responsible for drinking water as well as sanitation (together with the Ministry of Local 
Government). Since 2013, the functions of water supply and wastewater treatment and management 
have been transferred to the Water Utilities Corporation.    

The 2012 Water Policy aims to establish the Water Resources Board as a new entity which will again 
have the Department of Water Affairs as its secretariat. This entity is to be established to allocate 
water amongst users, undertake monitoring activities, and develop water-related policies. The 
Department will continue to have the function of assessing, planning, developing and maintaining 
water resources for domestic, agricultural, commercial, industrial and other uses in the whole 
country.  It seems that the Water Resources Board has not been established yet, or it may still be in 
the process of being established; this could be because empowering legislation to regulate it has not 
been developed, and the 2012 Policy has only recently been approved by Parliament. The 
International Water Uses unit also operates within the Ministry of Minerals, Energy and Water 
Resources.  This unit is responsible for facilitating compliance with the requirements of shared water 
resource agreements which need to be reflected in policy and legislation.  The 2012 Water Policy also 
aims to create a Water Regulator to manage the economic regulation of water supply and wastewater 
services, including tariffs.   

3. Equitable Access 

3.1 Principles of International Water Law and International Environmental Law 
The ZAMCOM Agreement Article 12 states: 

1) In the implementation of this Agreement, the Member States commit themselves to the 
following principles; 

a) Sustainable development; 
b) Sustainable utilisation; 
c) Prevention of harm; 
d) Principle of precaution; 
e) Inter-generational equity; 
f) Assessment of trans-frontier impacts; 
g) Co-operation; and 
h) Equitable and reasonable utilisation. 

 
2)  These principles shall be interpreted according to the provisions of Article 3 of the SADC 

Protocol, and developed in accordance with the latest scientific concepts and with the best 
international practices. 
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The principles of international water law and international environmental law, as 
contained in Article 3 of the SADC Revised Protocol (2000) and Article 12 of the 
ZAMCOM Agreement (2004), are an important part of progressive water resource 
management. The incorporation of these principles into national water policy 
advances harmonisation with the SADC Regional Water Strategy (2006), which 
in turn advances harmonisation across the Basin, as targeted by strategies 3.2(a) 
and 4.4(a) of the Regional Water Strategy, as well as priority intervention 1.2 in the Regional 
Strategic Action Plan Phase IV. These principles are the common basis for the further evolution of 
national policy and legislation in a harmonised way across the Basin. Such harmonisation advances 
environmental impact assessments (EIAs), Basin allocation strategies, notification procedures, 
benefit sharing approaches, as well as the rules and procedures for information sharing – all of which 
are predicated by these principles.  

Assessment Outcomes 
The Water Act has no guiding principles, except for the fact that there is no right of ownership of 
“public water”. 7 

In order to fill this legislative gap, the National Water Policy aims to set out a number of principles 
meant to guide water resource management. It is based on three primary principles, namely: 
equity, sustainability and efficiency.  In giving details of its three core principles, the policy 
emphasises the need for sustainable development, and attempts to adopt a decentralised 
catchment area approach (this is not well described); it also makes reference to the precautionary 
principle.   

Although equitable and reasonable utilisation (ERU) is not a fundamental objective of this policy, 
the policy does state that it aims to achieve “equitable and reasonable use” between transboundary 
states. The policy also argues for the adoption of the precautionary principle; it is not clear about 
how this principle should be applied in practice. The policy does not discuss the principle of 
“significant harm”; this principle is included in the transboundary section of the EIA Regulations 
(discussed below), but it should also be included in the Water Act (in order for it to also apply to 
decisions under that Act, for example water permitting and allocation). In either case, both of these 
principles as well as the precautionary principle will need to be considered when updating 
Botswana’s water laws, as currently there are no guiding principles within the Water Act to direct the 
Board on how to allocate and manage water resources in the country. Whilst it is helpful to have at 
least the principle of ERU included in the 2012 Water Policy, because it is non-binding and is only 
one of very many considerations discussed in this policy, it cannot meaningfully direct a decision 
maker, or make it compulsory for a decision maker to consider these principles. 

                                                
 

 
 

 
 
7 Public water includes all water flowing over the surface of the ground or contained in or flowing from any 
river, spring or stream or natural lake or pan or swamp or in or beneath a watercourse, as well as underground 
water, but does not include any water which is used only for the purposes of extracting mineral substances 
from the water, or water which has been lawfully taken for use. 
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Botswana Box 2: SADC - Botswana (2013) on Policy Alignment 

The SADC – Botswana 2013 report found that the National Water Act needs to be revised and up-
dated to include IWRM principles and to align with the new Water Policy and Regional 
commitments.   

3.2 Determination of supply and demand and priorities of use 
The Water Act does not direct how water supply and demand and allocation of the national water 
balance is to be decided. From a legal perspective, there are no principles or statutorily mandated 
strategies/plans to direct allocation and to make decisions on available supply or priority of use.  

In spite of the absence of legislative direction as discussed above, the government has developed a 
balance in the Master Plan and the subsequent IWRM-WE Report. This report contains a forecast of 
supply and demand, and this is broken down by sector.  It seems that only domestic, as opposed to 
transboundary, demand is considered in this determination, and that supply is based on domestic 
consideration taking into account historic supplies, increased groundwater use and some 
consideration of the effect of dam activities in the country.  It is unclear how up-to-date this 
information is and when it will next be reviewed (given that there is no legislative mandate to put 
such information together or review it). We note that much of the information in the IWRM-WE 
relates to information from 2008, which followed from a “cluster study” undertaken by the 
Department to determine areas of supply and need for water transfer schemes, emphasising the need 
for updated information and the need for a legal mandate for the development and regular review of 
such plans.  

In relation to priority of use, the 2012 Water Policy gives priority of allocation to basic needs followed 
by the environment, and after that to agriculture and industrial uses. No mention is made of 
transboundary water needs. Whilst the National Water Policy states that efficient allocation is the 
key priority, the IWRM-WE itself confirms that the policy fails to give details of how this allocation 
will be carried out.  

Botswana Box 3: SADC - Botswana (2013) on Access to Information 

The SADC – Botswana 2013 report notes, among others; inadequate access to and sharing of 
information on water delivery performance and other aspects of IWRM as a governance concern 
for Botswana’s water sector.  

3.3 Allocation of supply: licences and permits 
The ZAMCOM Agreement Article 10 states: 

1) The functions of ZAMTEC shall be to: 

b) develop the Strategic Plan for the Zambezi Watercourse and recommend it to the Council 
for approval. 

Article 14 states: 

9) Member States shall conduct their management and development plans, projects and 
programmes relating to the resources of the Zambezi Watercourse in accordance with the 
Strategic Plan. 
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Information on water supply and demand is key to developing national water 
allocation plans and strategies that provide for the needs of the various sectors of 
the economy. This forms the basis for resilient development of these sectors. 
National allocation plans are equally important at a Basin level as they provide 
the basis for negotiating and developing Basin allocation plans and strategies. 
Without an understanding of national allocation needs and priorities, allocation 
amongst Basin states is not possible. Negotiating a Basin allocation plan that 
satisfies all Member States is fundamental to the cooperative management approach that informs 
the development of a strategic plan for the Basin. This will optimise the use and development of 
water resources across the Basin. 

Assessment Outcomes 
A water right is required under the Water Act to divert, store, abstract, use or discharge any effluent 
into public water. Permission to develop a borehole is required from the Geological Surveys authority 
under the Boreholes Act. There are no legislative considerations which direct how or on what basis 
such approvals may be issued. Similarly, the minimum conditions linked to water rights do not 
meaningfully protect the resource or improve resource management. For example, there are no 
minimum conditions for monitoring and recording. Allocation is done on an entirely discretionary 
basis. The policies discussed above would be relevant to such determinations; however, they are not 
legally binding and are too broad to meaningfully guide a decision maker.  

Botswana Box 4: SADC - Botswana (2013) on Allocation 

The SADC – Botswana 2013 report found that the policy still needs to be enhanced  on the principle 
of ‘allocative efficiency’ because it does not give details as to how this allocation will be pursued 
and what efficiency measures will be considered to ensure that water is allocated more efficiently. 
The water accounting tool can support this process.  There are currently no mechanisms to 
promote efficiency in water allocations for productive activities (after the basic needs and EWR 
have been met). The developed water accounts provide information to support such mechanisms 
and decision making.  

3.4 Environmental reserves and flows 
The ZAMCOM Agreement Article 14 states: 

3) Member States shall take all appropriate technical, legislative, administrative and other 
measures in the utilisation of the Zambezi Watercourse in order to: 

a) Prevent, reduce, or control pollution of the surface and ground waters of the 
Watercourse and to protect and enhance the quality status of the water and associated 
ecosystems for the benefit of present and future generations. 

Environmental reserves (or environmental flows) refers to the quantity and 
quality of water needed to keep a freshwater system, such as a river, and its 
dependent ecosystems healthy. This includes the services which ecosystems 
provide, such as water filtration, drinking water, irrigation, provision of fish as a 
food source, nutrient cycling and erosion regulation. Failing to provide for 
environmental flows endangers all the ecosystems and livelihoods that depend on 
the river. Understanding and accounting for environmental flows and reserves is 
therefore an important aspect of monitoring, and needs to be taken into account in water allocations. 
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Assessment Outcomes 
The Water Act does not provide for an environmental reserve or for environmental flow assessments. 
The Water Policy 2012 discusses the need for an “ecological reserve” and requirements for 
catchments and water resource infrastructure, but it does not discuss how such a reserve will be 
created, and what role it will play in allocation decisions or other related decisions.   

Although the Water Act does not provide for environmental flow assessments, there seems to be a 
policy intention to significantly improve government’s understanding of this issue. To achieve this 
goal, the IWRM-WE discusses both ecological water requirements and environmental flow 
requirements.  This strategy proposes that government carry out environmental flow assessments / 
ecological water requirement assessments in all major river basins. In relation to rivers, ecological 
water requirements refer to the required river flow to maintain the ecosystem of the catchment area. 
The IWRM-WE confirms that environmental flow requirements need to be calculated using the 
“Building Block Method”, to avoid water shortages being met at the expense of the environment. The 
intention is to then include ecological water requirements in the Water Policy, Water Act and EIA 
processes and guidelines. This includes the inclusion of ecological water requirements in the 
diagnostic analysis, action plans and management plans for shared watercourses, as required under 
the Revised Protocol on Shared Watercourses in the Southern African Development Community, 
2000.8  It is not known to what extent this strategy has been implemented in practice.  

Botswana Box 5: SADC - Botswana (2013) on Assessment Methods 

According to the SADC – Botswana 2013 report, Botswana’s shared water resources require 
transboundary diagnostic analyses to develop a full understanding of the quality and state of the 
resources, and to ensure sustainable utilisation in the future. Countries therefore need to 
cooperate to develop standardised assessment methods that could be applied elsewhere within a 
particular basin. Such standardised methods could include methods for environmental flow 
requirements which seem to be marginal particularly in Botswana.  

3.5 Regulation of water pollution 
The discharge of effluent into public waters requires a water right under the Water Act. Aside from 
this provision, and the duty to avoid the pollution of water resources, the Water Act is relatively silent 
on the issue of water pollution. There do not appear to be any specific water pollution regulations (so 
far as we are aware) and the Water Regulations of 1968 do not address the issue of water pollution. 
The Water Policy of 2012 mentions the need to implement the polluter pays principle, but does not 
mention any pollution standards. The IWRM-WE refers to various water “product” standards set by 
the Botswana Bureau of Standards; these are not present in any legislative documents, and it is 
                                                

 
 

 
 

 
8 The plan also states that in the context of transboundary waters, standardised methods need to be developed, 
for example environmental flow requirements “which seem to be marginal particularly in Botswana.” 
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unclear how much they regulate discharge quality and whether they are incorporated into the 
conditions of water rights.   

The IWRM-WE also recognises that whilst the 2012 Water Policy highlights the need to reserve water 
for the environment, aspects such as water protection and water quality are not fully explored in this 
policy document.  In order to rectify this, water pollution regulations containing relevant standards 
for discharge, either at a national or catchment level, should be developed.  

3.6 Information management, monitoring and reporting 
The ZAMCOM Agreement Article 15 states: 

3) Member States shall employ their best efforts to collect and, where appropriate, to process 
data and information with regard to the Zambezi Watercourse, in a manner which 
facilitates its utilisation by the Secretariat and other Member States. Where appropriate, 
Member States shall make every effort to employ the standardised methodology for 
collecting, processing and disseminating data and information recommended by the 
Commission. 

The monitoring and reporting on hydrological data, including water quantity and 
quality, at a catchment as well as at a national level is a vital component of water 
resource management. This information is used to inform the prioritisation of 
water uses at a time when water supply is increasingly uncertain. Without this 
information, long-term planning is not possible. This prioritisation requires that 
water supply and demand are monitored at a catchment level, and fed into a 
national-level repository of information. This requires establishing a mandated body, with clear 
duties, responsibilities and procedures for monitoring and reporting on water supply and demand 
at catchment, as well as at a national level. This information is vital for Basin-level decision making 
as is explored in more detail below, as well as for transboundary EIAs and determining courses of 
action for mitigating potential harm. 

Assessment Outcomes 
The Water Act and Water Regulations do not contain any specific mandates about information 
gathering, monitoring or reporting. The Water Regulations simply give the Water Allocation Board 
the power to require information from water users; however, there is little legal requirement for 
established bodies to monitor resources, share information or set up, for example, information 
databases. Existing rights are supposed to be registered with the Water Allocation Board in terms of 
the Water Act; however, there is no legal requirement for users to report any related information. 
The IWRM-WE states that due to a lack of monitoring, it is likely that users abstract more than they 
are legally entitled to, and beyond the rate of recharge. This issue could be partially resolved by 
having a legislative mandate to monitor and obtain specific information.  

In practice, the Department of Water Affairs is responsible for surface water assessments and the 
function to undertake groundwater assessments is shared between this Department and the 
Department of Geological Surveys.  It seems that water supplies and use are regularly accounted for 
by the Department of Water Affairs through its water accounting unit. This unit publishes regular 
accounting reports for the country; the latest of these reports is dated April 2016, and it focuses 
mostly on accounting for water demand. 

Groundwater quality databases are held at both departments and it is recognised that there is a need 
for an integrated water quality database. Certain users such as mines submit annual (ground-)water 
reports to the Water Apportionment Board, which monitors compliance and identifies resource 
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concerns that need to be addressed (e.g. quality, excess abstraction and high losses). These briefs, 
however, acknowledge that in practice, not much is done with the reports and there is a need to 
intensify water resource management in the mining sector together with the mines, based on better 
data collection and analysis. The IWRM-WE also recognises the need for an integrated water quality 
database.  There is an intention under the IWRM-WE to establish a national water resources 
information system. It is unclear whether this has been established.  Legislative reforms will be 
needed to ensure that the Water Resources Board has such a mandate and that there is a clear duty 
to establish this system.  

Botswana Box 6: SADC - Botswana (2013) on Information Monitoring 

The SADC – Botswana (2013) report found that the DWA Pollution Control Unit has carried out 
water quality assessments at Gaborone Dam and in the Okavango Delta. However, the samples 
were not taken from established water quality measurement sites. The WUC maintains a more 
systematic water quality monitoring system at its facilities, and the available data is considered 
more valuable in characterizing surface water quality than the ad-hoc data from DWA. Therefore, 
it is recommended that the DWA sets up water quality monitoring stations at its flow gauging 
sites. 

3.7 Information databases 
The ZAMCOM Agreement Article 11 states: 

6) The Secretariat shall: 

c) collect, obtain, collate and evaluate, data and information with regard to all 
relevant aspects of the Zambezi Watercourse as well as disseminate all such data 
and information to the Member States.  

Maintenance by each riparian state of a national database of regularly updated 
relevant information, critical for national water resource management, 
provides useful information to relevant national planning departments. At a 
transboundary level such national databases feed into Basin-level databases, 
which enables Basin-wide planning and provides critical input information for 
mechanisms such as a Basin DSS. To build an effective Basin-level database, 
members of the RBO need to agree on the form, quality and type of information 
required, and take the necessary steps at a national level to ensure that the 
required information is gathered and shared as agreed. This includes information sharing 
procedures, prohibited substances lists, water quality standards, alien and invasive species lists and 
so on, which are best developed collaboratively. 

The ZAMCOM Agreement Article 10 states: 

2) The powers of ZAMTEC shall be to: … (e) make recommendations to the Council on the 
standardised methodology to be adopted by Member States for collecting, processing and 
disseminating data and information with regard to all aspects of the Zambezi Watercourse. 

Article 15 states: 

3) Member States shall employ their best efforts to collect and, where appropriate, to process 
data and information with regard to the Zambezi Watercourse, in a manner which 
facilitates its utilisation by the Secretariat and other Member States. Where appropriate, 
Member States shall make every effort to employ the standardised methodology for 
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collecting, processing and disseminating data and information recommended by the 
Commission. 

The availability of detailed information is vital for decisions at a transboundary 
planning level as a component of mechanisms such as the river basin decision 
support system (DSS). The importance of information is recognised at a River 
Basin Organisation (RBO) level through the development of certain rules and 
procedures pertaining to the sharing of information. Member States are not 
legally required to domesticate RBO procedures, such as the ZAMCOM Rules 
and Procedures for Sharing of Data and Information Related to the 
Management and Development of the Zambezi Watercourse. However, including them in national 
laws or regulations helps to raise awareness amongst stakeholders and relevant national authorities, 
and contributes towards developing consistent practices nationally. This contributes towards 
harmonising information management practices across the basin.  

Assessment Outcomes 
As discussed above, there is no legislative requirement for established bodies to monitor resources, 
share information or set up, for example, information databases; and there are no general legislative 
provisions regarding transboundary water management. The Water Policy 2012 discusses the need 
for “a comprehensive information database in support of water resources management and 
developments” and a protocol for information sharing. This policy also aims to create a monitoring 
system to support the collection, processing and exchange of data with transboundary riparian 
states. It is not known whether this has happened, and if so to what extent. We believe it would be 
useful to have legislative provisions specifically mandating the gathering of information relevant to 
transboundary water management and the duty to develop a database which is easily accessible.  

Botswana Box 7: SADC - Botswana (2013) on Information Database 

The SADC – Botswana (2013) report found that information to support integrated water 
resources management is inadequate, and scattered over various stakeholders, such as WUC, 
DWA, WAB and self-providers. Despite the wealth of data at DWA and WUC, there is no 
integrated database to support policy making and IWRM. 

3.8 Alien and invasive species 
The ZAMCOM Agreement Article 14 states: 

3) Member States shall take all appropriate technical, legislative, administrative and other 
measures in the utilisation of the Zambezi Watercourse in order to: 

a) Prevent, reduce, or control pollution of the surface and ground waters of the 
Watercourse and to protect and enhance the quality status of the water and associated 
ecosystems for the benefit of present and future generations. 

b) Prevent, eliminate, and mitigate control adverse transboundary impacts. 

Equitable access to water implies not only the quantity of water available but 
also access to water of a suitable quality that is fit for purpose. This means it 
is essential to reduce and prevent pollution, prohibited substances and alien 
and invasive species. Setting up pollution control regulations, and enforcing 
them, is vital for providing water of a suitable quality to citizens for drinking 
and domestic needs. Similarly, each riparian state needs to put in place 
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national regulations for prohibited substances and invasive species. Such regulations also protect 
ecosystem services that support the livelihoods of citizens.  Cooperatively developed water quality 
standards, as well as a common list of prohibited substances and alien invasive species (aquatic 
weeds), advances equitable access to water resources across the Basin. 

Assessment Outcomes 
Botswana has a Noxious Weeds Act 1916 as well as an Aquatic Weeds (Control) Act 1971.  The 
Noxious Weeds Act 1916 only applies to “burweed” and therefore has no relevance to shared water 
resources.  The Aquatic Weeds (Control) Act applies to a number of aquatic alien invasive species, 
including: Kariba weed, Water hyacinth, Water lettuce, Water fern, Parrot-feather, Canadian 
waterweed, Water thyme, Dense waterweed. Unfortunately, this Act only prohibits the import and 
“movement” of aquatic weeds.  In terms of the Act the Minister has the power to declare infested 
waters. The Aquatic Weeds (Control) Regulations 1976 provide that boats and aquatic apparatus may 
only be brought into the country through the ports, roads, airports and other entry points listed in 
the Schedule, and that movement certificates must be issued under this Act. The Regulations also 
control the movement of boats outside of infested waters, i.e. it places a restriction on movement. 
There are no legal duties to address aquatic weeds once found, for example there is no duty on 
landowners to eradicate or control such weeds.  

3.9 Human rights to water 
There is no constitutional right of citizens to a minimum amount of water or of access to water, nor 
is this issue addressed in the Water Act.  The Water Policy 2012 also does not recognise such a right. 
It does however create the objective of ensuring that safe, affordable and reliable water and 
sanitation is provided to all the people of Botswana. According to the IWRM-WE, government 
committed itself to halving the proportion of people without sustainable access to safe drinking water 
and basic sanitation by 2015, as per the UN Millennium Development Goals, and to supply piped 
water to all citizens by 2016. We have been unable to determine whether these targets have been met. 

3.10 Public participation 
The ZAMCOM Agreement Article 16 states: 

8)  Member States shall ensure that the Public in an area likely to be affected by a proposed 
programme, project or activity are informed thereof and are provided with the 
opportunity for making comments therein or objections thereto as well as on the 
transmittal of such comments or objections to the Commission.  

Public – or stakeholder – participation in decision making relating to water 
resource development and management stems both from the UN Convention 
(1997), as well as the SADC Revised Protocol (2000), amongst other international 
conventions. Article 16(8) of the ZAMCOM Agreement also stipulates community 
involvement in developments. Developments along the watercourse often have 
transboundary impacts, so transboundary EIAs that include strong 
public/stakeholder participation are a requirement for advancing water security 
in the Basin. Transboundary EIAs and public participation are closely linked to 
planned development and the associated notification procedures. In order to create obligations on 
developers, national legislation should impose a duty upon developers to undertake transboundary 
EIAs, including necessary public participation.  

• Equitable 
access 

• Planned 
development 

• Dispute 
resolution 

 



SECTION D. National Equivalence Assessment & Gap Analysis 

D2. Botswana  
 

137 
ZAMCOM Agreement Comparative Assessment & Gap Analysis 

Assessment Outcomes 
The Water Act sets out very limited public participation opportunities. Under the Water Regulations 
of 1968, public notice must be given by the Water Allocation Board of an application for a water right. 
This does not require participation, for example by the applicant, in relation to the underlying studies 
supporting such an application. In addition, there is no opportunity for public participation in, for 
example, the overall allocation of water amongst sectors and users, and other related determinations.  
This lack of opportunity is compensated for to some extent by the fact that the EIA Regulations 
(discussed below) make provision for public participation during the EIA phase, and so there is such 
an opportunity in the case of planned developments.  

Although the Water Policy 2012 advocates a decentralised catchment management approach, there 
are no legislative or other provisions for the establishment of catchment bodies, catchment strategies 
and similar management resources. The IWRM-WE identified the lack of a catchment model as an 
issue, and stated that there is little public participation by citizens, NGOs and institutions because of 
“government domination”. The IWRM-WE also states that the Water Policy is lacking in relation to 
stakeholder participation, and highlights that this issue needs to be included as a specific component 
in this policy.  

Botswana Box 7: SADC - Botswana (2013) on Public Participation 

The SADC – Botswana 2013 report found that stakeholder participation is generally weak and 
haphazard, especially at the local level. Effective participation and representation of stakeholders 
at the decision-making level has to be enhanced by strengthening capacities and creating water 
user platforms to understand and implement principles of IWRM. Participation of other 
stakeholders such as private companies and non-governmental agencies is important to realise 
IWRM.  

 

3.11 Interesting or useful provisions 
The policies and plans for Botswana are relatively sensitive to transboundary water issues and 
contain lengthy discussions about the agreements to which the country is a signatory, and the 
importance of these agreements; where possible they link these international obligations to various 
strategic actions. The Water Policy has a chapter dedicated to International Cooperation (Chapter 
12). This chapter is useful in that it contains specific domestic strategies to facilitate international 
cooperation. These include:  strengthening the institutional and policy framework to support an 
integrated approach to management of transboundary resources; consolidating and strengthening 
transboundary agreements; provision of guidance for their management and “benefit sharing 
mechanisms”; cooperation with riparian states in the development, use and protection of 
transboundary resources; implementing a comprehensive and compatible monitoring system for 
shared information; developing national systems to monitor obligations of international 
agreements;  promoting the joint planning, development and use and protection of such resources, 
and implementing best practice for stakeholder engagement in consultations and negotiations for 
transboundary water use.  These strategies now need to be implemented, and ideally many of them 
should be captured as legislative duties within a revised Water Act.  

The Water Policy makes mention of the need for an institutional and policy framework to integrate 
transboundary water issues and management, by adopting guidelines for shared water allocation 
and benefit sharing.   Whilst this is identified as a key focus area, the IWRM-WE recognises that this 
framework and guidelines have yet to be developed.  
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Particularly helpful provisions also include the transboundary considerations for EIAs, as discussed 
below. These are considered to be unique amongst riparian states, and could serve as a model for 
EIA regulatory reform within the region.  

4. Planned Development 

4.1 Transboundary projects: notification and consent 
The ZAMCOM Agreement Article 16 states: 

1) A Member State planning any programme, project or activity with regard to the Zambezi 
Watercourse or which may adversely affect the Watercourse or any other Member State 
shall forthwith notify the Secretariat thereof and provide the Commission with all available 
data and information with regard thereto. 

The ZAMCOM Notification of Planned Measures Procedures (NPs) empower 
ZAMCOM to advise on whether the planned development can be said to be 
equitable and reasonable, and whether or not the planned development will cause 
significant harm. The NPs also suggest mitigation measures that may need to be 
undertaken as part of the development. NPs are fundamental to ZAMCOM’s role 
in the Basin, being linked to many activities that advance water security, such as 
transboundary EIAs, public participation, information sharing as well as dispute resolution. States 
have an obligation to comply with ZAMCOM NPs, regardless of domestication. However, 
incorporating the obligation into national law and assigning mandates to departments to manage 
the procedure creates the necessary clarity to implement the process effectively.  

Assessment Outcomes 
As discussed below, the Environmental Assessment Act 2011 (EAA) applies to transboundary water-
related developments or domestic developments which could have a transboundary water impact. 
Section 68 of the EAA provides that where a proposed activity is likely to have a significant adverse 
environmental impact in another country, the competent authority shall consult the Minister. The 
Minister shall, through the Minister responsible for foreign affairs, inform the country concerned 
about the intended activity, by sending to that country’s Minister responsible for foreign affairs the 
terms of reference or a statement, and any other relevant information. This is a relatively unusual 
and helpful provision within environmental legislation.  It would however need to be amended to 
reflect the most recent ZAMCOM Procedures for Notification, in terms of which the Zambezi 
Watercourse Commission Secretariat (ZAMSEC) needs to be notified.  

4.2 EIAs and SEAs for planned developments 
Whilst the ZAMCOM Agreement does not specifically mention EIAs, EIAs are seen as integral to 
enacting the precautionary principle contained in Article 12 of the Agreement. The principle of 
assessment of transfrontier harm, also contained in Article 12, as well as the notification provisions 
in Article 16, imply that the precautionary approach should also be utilised in situations of potential 
transboundary harm. By implication, EIAs should be utilised to determine the potential 
transboundary impacts of planned developments. 
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EIAs are amongst the most valuable tools available to decision makers when 
planning for and managing water resources at both a national and transboundary 
level. They are a critical aspect of enhancing water security, with strong links to 
all the dimensions of water security. EIAs should incorporate identified 
opportunities for benefit sharing – advancing regional integration – as well as 
harm mitigation measures, into the EIA process. All the ZRB countries have EIA 
regulations in place requiring the consideration of impacts nationally. However, 
having guidelines or procedures for transboundary EIAs would strengthen these 
regulations and advance harmonisation across the Basin. Transboundary EIAs 
and the NPs are closely connected. Applying these together, consistently, will 
advance water security across the Basin.  

Variability in available water resources, as a result of climate change, urbanisation and development, 
poses risks to any planned development. This makes it important that EIA regulations require that 
the current and future effects of climate change on any planned developments be considered in EIAs. 
Failing to do so comes with many associated risks, such as damage caused by increased flooding, or 
stranded assets (such as hydropower stations) that are unable to perform as planned, due to reduced 
or uneven water availability. 

Assessment Outcomes 
The EAA regulates the EIA process (referred to as an environmental impact statement in this 
particular statute) and requires an authorisation for activities identified under the EIA Regulations 
2012.   Schedule 1 of the Regulations sets out the projects to which the Act applies, and it contains a 
relatively detailed list of activities which require an EIA. These include, amongst others: “all projects 
that have transboundary impacts such as … water transfer schemes and power plants”;  certain 
mining and prospecting activities; activities within environmentally sensitive areas; the construction 
of facilities for electricity generation; infrastructure developments such as dams which affect the flow 
of river systems; well-fields requiring a certain abstraction volume; canals, channels and river 
diversions and transfer schemes between catchments; and various identified agricultural activities 
of a particular size threshold. The list is so extensive that it effectively includes almost any type of 
development, regardless of sector type, which could affect a water resource.  

Helpfully and unusually, the EIA Regulations 2012 contain detailed provisions regarding 
transboundary impact assessments. They regulate two types of scenario where there are 
transboundary9 considerations. The first is where the activity is recognised as national and the 
neighbouring countries do not wish to take part directly in the EIA process, even though its impact 
extends beyond the national border to their territories, preferring to exercise their right as interested 
                                                

 
 

 
 

 
9 "Transboundary impact" is defined as any impact, not exclusively of a global nature, within an area under the jurisdiction of a 
country caused by a proposed activity whose physical origin is situated wholly or in part within the area under the jurisdiction of 
another country 
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and affected parties only. Here, the country of origin will share information on its EIA process in a 
transparent manner and take the concerns of its neighbours into consideration. In the second 
scenario, neighbouring countries, recognising that the proposed activity’s impact will affect them 
too, may decide to take part in the EIA process directly with the proponent country. In this case, 
according to the EIA Regulations, the EIA will be carried out under negotiated terms based on a 
common international convention to which all the parties are signatory, for example the Revised 
Protocol on Shared Watercourses in the Southern African Development Community, 2000, or the 
respective national EIA processes. The Regulations then helpfully set out the procedure to be 
followed and approaches which can be adopted to simplify the process, using existing national 
institutions.10  

The EAA also provides for Strategic Environmental Impact Assessments (SEAs) to evaluate the 
environmental consequences of a proposed policy, plan or programme to ensure that these 
consequences are fully included and appropriately addressed in decision making.   

Botswana Box 8: SADC - Botswana (2013) on EIAs 

According to the SADC – Botswana 2013 report, past EIA studies have raised concerns about 
downstream ecological requirements, with the implementation and effectiveness of proposed 
mitigation measures being unknown. Therefore, monitoring of mitigation measures should be 
intensified and Ecological Water Requirements need to be fully prioritized in legislative and policy 
frameworks.  

4.3 Agriculture 
In order for the agricultural sector, as well as the fishing and fisheries sector, to see sustained or 
increased growth, reliable water of sufficient quality and quantity is required. A number of 
interconnected measures need to be in place, to ensure the necessary quantity and quality of water:  

• Sector development planning needs to integrate water resource 
planning.  

• Pollution control regulations need to be in place and enforced in 
order to protect biodiversity and ecosystem services. 

• Effective licensing and monitoring regimes are needed, to regulate 
consumption, effluent levels and overfishing. 

                                                
 

 
 

 
 
10 For example, it is suggested that where an activity is likely to have an impact outside the borders, the scoping should reflect this 
by identifying and consulting interested and affected parties in the neighbouring countries. The assistance of Department of 
Environmental Affairs (DEA) may be sought to make contact with counterparts in the neighbouring countries; while public 
consultations in the manner prescribed in the EAA may not be feasible in the affected countries, it may be possible to obtain their 
input via the counterparts of the DEA in those countries. In view of this, an open reporting system through the DEA may be helpful, 
to ensure that concerns raised by the affected country are adequately addressed in the consequent Terms of Reference, and to seek 
and obtain all relevant information from the affected countries. The DEA may be helpful in this exercise. 
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Assessment Outcomes 
Certain agricultural activities require an abstraction and/or discharge water right under the Water 
Act, depending on the nature of the use.  The IWRM-WE also proposes the consideration of sector 
“quotas”, for example for irrigation, for the allocation of water resources; however to date there are 
no provisions within the Act which would enable this, and is an example of the mismatches between 
law and policy seen throughout the basin.  This would need to be an issue for consideration in a 
revised statute. 

There are, as far as we are aware, no legislative provisions to monitor agricultural efficiency or similar 
concerns.  In April 2016, the Department of Water Affairs did however publish a water accounting 
report for 2014–2015 which addresses agricultural trends; this indicates that these trends are being 
monitored. Such accounting appears to be a result of a partnership with the World Bank.  It would 
be useful to have a specific legislative mandate to monitor irrigation use and efficiency.  

According to the National Management Plan for Arable and Dairy Development, the area under 
irrigation will triple from 1800ha to 5200ha. Assuming that there is full re-use of treated effluent 
and sand river potential, 7Mm3 of water will need to be sourced from small dams and boreholes to 
accommodate this. The actual demand, however, may vary depending on a number of factors 
including the proposed Zambezi Integrated Agro Commercial Development Project, which involves 
the irrigation of 20 000ha north of Pandamatenga. This development, according to estimates in 
2013, required an estimated 200Mm3 of water (four times the initial irrigation demand). The 2006 
Master Plan warns that future water demand associated with more than 5000 ha of irrigation can be 
met, but at great cost to other users and sectors, i.e. significant opportunity costs.  In 2015, through 
negotiations within ZAMCOM, Botswana secured 495Mm3 of water from the Zambezi/Chobe 
through a pipeline to be used for the Zambezi Integrated Agro Commercial Development Project.  
This water is to be used for all-round irrigation as well as water supply to water-deficient areas. It 
seems that this amount is included in the IWRM-WE overall balance.  Whilst the Water Accounting 
exercise regularly undertaken by the Department of Water Affairs and aims to update demand, there 
is little clarity as to how both supply and demand are regularly balanced across the country.  

4.4 Energy development 
Energy and mining developments are also regulated by the EAA and by the related requirement to 
undergo an EIA process and obtain authorisation. Such developments would also usually require a 
discharge and/or abstraction water right under the Water Act. 

Although the IWRM-WE Report of 2013 discusses mining activities (estimating that these activities 
could increase water demand significantly), it does not discuss energy needs in much detail; in 
particular it does not address energy in the supply and demand considerations.  The Botswana Power 
Supply Plan 2013–2020 plans for expansion at Morupule B Coal-Fired Power Plant (300MW), IPP 
greenfields coal-fired power plants (300MW); a 100MW solar thermal development; a 90MW coal 
bed methane development and a 75MW renewable energy development(s).    

4.5 Fisheries 
Fisheries management legislation in Botswana includes the Fish Protection Act of 1975 which aims 
to ensure management, conservation and sustainable utilisation of fish resources, and the Fish 
Protection Regulations 2008. These regulations require commercial and recreational fishing licences 
to be obtained.  The months of January and February are closed fishing seasons. Certain fishing 
practices are prohibited, and there is a restriction on moving fish from one water body to another 
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without a permit. There is an opportunity to impose conditions within a licence, but there are no 
monitoring and reporting requirements in these regulations.  

4.6 Navigation 
To the best of our knowledge and according to our databases there are no laws in Botswana relating 
to inland waters navigation.  

4.7 Investment  
In 2012, the government of Botswana, in partnership with the Organisation for Economic 
Cooperation and Development (OECD) and the New Partnership for Africa's Development 
(NEPAD), undertook a review of its investment policies to improve the business climate and attract 
more diversified investment. Investment is promoted through the Botswana Investment Trade 
Centre. The review noted that there was an infrastructure financing gap, and this would need to be 
addressed through regional cooperation on cross-border power projects in particular. This review 
noted a number of measures to facilitate further investment. In addition to energy investment, 
attention to investment in the water infrastructure sector is also necessary. The IWRM-WE states 
that the mobilisation and financing of water infrastructure has not received significant attention in 
the Water Policy. It points out that this includes the use of financial and economic instruments to 
access finance for water-related infrastructure development.  

4.8 Disaster planning  
The ZAMCOM Agreement Article 17 states: 

2) A Member State shall, without delay and by the most expeditious means available, notify 
and promptly supply all the necessary information to other potentially affected Member 
States as well as the Secretariat of any emergency originating within its territory. 

National policy or legislation needs to nominate the department responsible for disaster monitoring 
and reporting, and impose a duty to follow the RBO rules and procedures for information sharing. 
This encourages a dedicated process and channel for getting vital information out to potentially 
affected parties as soon as possible, in order to minimise the impacts of such events. Where the RBO 
procedures do not specify a process for disaster information reporting and sharing, this process 
should be developed by the RBO concerned. 

Assessment Outcomes 
There is no disaster-specific legislation in Botswana. Instead, disaster management is regulated 
primarily by policy under the National Policy on Disaster Management 1996 and the National 
Disaster Management Plan 2009. The aim of this plan is to provide a guiding framework for all 
disaster management stakeholders and practitioners to develop their own disaster-related plans. 
Within Botswana, disaster management is coordinated by the National Disaster Management Office 
within the President’s Office. At the district and village levels, disaster committees report to the 
National Disaster Management Office. The Departments of Water Affairs and Meteorological 
Services apparently maintain an early warning system and issue bulletins on flow levels and rainfalls.   

In addition to the National Disaster Management Plan, the 2012 Water Policy advocates the 
preparation and enactment of a strategy to implement an integrated national and international 
forecast system that will improve the national capacity for predicting water-related disasters. It also 
advocates the preparation of catchment-based risk management and mitigation strategies setting 
out the procedure to address water-related risks. The 2013 IWRM-WE also highlights the need for 
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greater attention to be paid to early warning systems, disaster preparedness and management. The 
lack of legislative provisions to regulate disaster management has resulted in it being primarily 
regulated by policy. This results in mandates not being fulfilled timeously, and uncertainty about 
who has the authority to act in response to a disaster, and the exact roles of each level of government. 
We strongly recommend that legislation be developed to ensure that disaster management is 
addressed through appropriate committees or bodies at different levels of government; this requires 
the integration of disaster considerations into existing plans and policies, including early warning 
systems, vulnerability assessments, and should also include related management, information, 
reporting and monitoring obligations.   

5. Benefit Sharing 

The ZAMCOM Agreement Article 14 states: 

4) Member States shall in their respective territories utilise the Zambezi Watercourse in an 
equitable and reasonable manner with a view to attaining optimal utilisation thereof and 
benefits therefrom consistent with adequate protection of the Zambezi Watercourse. 

Benefit sharing aims to maximise the benefits of the river basin for all riparian 
states. The key to the approach is a high level of collaborative planning, where 
the water resources of the river basin are viewed as a single economic unit. This 
requires collaboration between Basin states regarding the best location and 
timing for development priorities across the Basin. Increased regional trade in 
water-related goods and services results from this process, which in turn further 
advances regional integration. This approach has the power to maximise co-
benefits and facilitate trade-offs, greatly assisting the collaborative planning 
process. This approach should form part of Basin-wide strategic planning and allocation. National 
allocation plans are a key component that informs Basin allocation strategies and subsequent river 
basin strategic plans. Recognition in national law and/or policy of the importance of a Basin 
allocation strategy and strategic plan empowers decision makers and sets a clear direction for 
interaction and information exchange between national water and planning departments and RBOs. 
In order to further advance this approach, where national development plans identify water resource 
investments, benefit sharing opportunities should be included. 

Assessment Outcomes 
Botswana is one of the few countries which mentions benefit sharing in its 2012 Water Policy. It does 
not give details about what such benefit sharing would involve; however it is significant that 
Botswana recognises the shared benefits of its transboundary resources.  The policy proposes the 
development of “guidelines” to facilitate benefit sharing in transboundary resources. We are not 
aware of any such guidelines having been established.  

We were unable to identify any bilateral agreements between Botswana and other ZRB states. 
Botswana is, however, party to a number of bilateral agreements with South Africa (sharing the 
Orange-Senqu River Basin), including the Joint Permanent Technical Water Committee and the 
Cross Border Water Supply Agreement (2007) to enable water supply authorities to supply water 
across the borders. This demonstrates that Botswana has a desire to take a benefit sharing approach 
to water resource management. 

Botswana Box 9: SADC - Botswana (2013) on Benefit Sharing 
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According to the SADC – Botswana 2013 report, Botswana has long adhered to the strategy of 
food security rather than food self-sufficiency. In most years, Botswana does produce only 10 to 
40% of its grain requirements, mostly from dryland farming. Climate change and variability will 
adversely affect the potential of dryland farming and requiring more water storage and irrigation. 
As food self-sufficiency is very costly and possibly unattainable, the question arises what 
percentage of food should be domestically produced. This must be compared with participation 
in irrigation schemes in neighbouring countries to enhance food security at lower costs. For 
example, this could be done through joint investments in shared river basins.          

The Transboundary Diagnostic Analysis conducted for OKACOM in 2011 has shown that a 
scenario of rapid expansion of water use for irrigation in Angola and Namibia would lead to an 
overall decrease in development of and livelihoods in the shared basin because of the adverse 
impact on the high value tourism sector in Botswana. The lesson is that coordinated planning of 
water allocations and benefit sharing is needed to optimise basin and regional development.  

 

6. Dispute Resolution  

Botswana shares four rivers with other riparian states and for this reason it is party to a number of 
different transboundary agreements. These include the Orange-Senqu River (ORASECOM) 
Agreement, 2000, the Limpopo River (LIMCOM) Agreement, 2003, the Cubango-Okavango River 
Basin (CORB) Agreement to establish the Permanent Okavango/Cubango River Basin Water 
Commission (OKACOM) Agreement, 1994, and of course the Agreement on the Establishment of the 
Zambezi Watercourse Commission, 2004 (ZAMCOM Agreement). Whilst the agreements concern 
basins and rivers which are near the Zambezi, at face value and without knowing further details about 
the possible interconnectivity of these rivers, it does not seem as if there would be a conflict or dual 
application in the scope of the water resources to which they apply.  Therefore there does not seem 
to be a conflict in the potential application of different dispute resolution forums.  

Botswana is a party to the Revised Protocol on Shared Watercourses in the Southern African 
Development Community (2000) which enables the parties to refer disputes to the SADC Tribunal. 
This mechanism has however been unavailable due to the suspension of the SADC Tribunal in 2010. 
SADC has recently signed a protocol for the re-establishment of the SADC Tribunal, with reduced 
jurisdiction, intended to ensure compliance and resolve conflict between Member States regarding 
the SADC Treaty and all subsidiary instruments.  

There is a separate dispute resolution mechanism available to Member States of the ZAMCOM 
Agreement. A provision in the national law that defers to the ZAMCOM Agreement or the SADC 
Revised Protocol dispute resolution mechanism in the case of transboundary water disputes would 
also provide clarity on the forum to be used in the case of disputes relating to the use of the Zambezi.  
As discussed in the good practice review, a mediation provision in the ZAMCOM Agreement would 
be a beneficial addition to the Agreement. 

7. Regional Integration 

The benefit sharing approach is both advanced by, and advances, increased 
regional trade in water-related goods and as a result, increases water security 
in the Basin. It is therefore important that national trade policy recognises the 
importance of advancing trade partnerships, and increasing trade between 
Basin states. 
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Assessment Outcomes 
According to the Africa Regional Integration Index (Integrate Africa, 2016), Botswana is the highest-
ranking amongst other riparian states in terms of regional integration.  It did particularly well in 
terms of regional infrastructure, it has a reasonably high trade with other SADC Member States, and 
it is recognised for making progress in removing tariff barriers on imports. This report noted that 
the country’s performance in respect of the free movement of persons and trade integration could be 
enhanced by taking steps to ratify the regional protocols on the free movement of people and improve 
participation in regional value chains. 

The Water Policy also discusses the need for the government to “review [its] options” for trade in 
“virtual water”, namely the trade in water-related goods and services from water-rich to water-poor 
countries. This could possibly affect the country’s trade position and enable it to capitalise on its 
relative advantage in this area.  

  

8. Climate Change Planning  

The ZAMCOM Agreement Article 5 states: 

The objective of the Commission is to promote the equitable and reasonable utilisation of the 
water resources of the Zambezi Watercourse as well as the efficient management and 
sustainable development thereof. To that end the Commission shall have the following functions: 

e) Foster greater awareness among the inhabitants of the Zambezi Watercourse of 
equitable and reasonable utilisation and the efficient management and sustainable 
development of the resources of the Zambezi Watercourse. 

 

Though the ZAMCOM Agreement does not directly address climate change, 
the risk to water security posed by climate change necessitates an increased 
focus on sustainable development in the ZRB. Climate change R&VAs, as 
well as the associated scenario planning, are key inputs in development 
plans for all sectors of the economy. Integrated development planning 
needs to incorporate current and future climate change scenarios and their 
effect on water availability. These mechanisms, which require regular 
updates, ensure that some flexibility can be built into national allocation plans, and ultimately into 
Basin allocation strategies and strategic plans. The risks posed by climate change and associated 
water variability need to be considered when undertaking EIAs for planned developments, in regard 
to both national and transboundary impacts. It is therefore important that national EIA regulations, 
or RBO guidelines, explicitly require consideration of climate change impacts. 

Assessment Outcomes 
To address the challenges associated with climate change, the Government of Botswana has since 
2012 put out a few calls for proposals to formulate a national climate change policy, strategy and 
action plan. The most recent call was advertised in April 2017.  Instead of a policy document, analysis 
was based on Botswana’s Second National Communication to the UNFCCC (NC2), the Tenth 
National Development Plan (NDP 10), Vision 2016, and the National Water Policy.  

A Risk and Vulnerability Assessment (R&VA) was carried out under NC2, detailing climate change 
impacts across seven sectors. Within the NC2, vulnerabilities, socio-economic implications and 
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suggested adaptation policies for each of the seven sectors are outlined. It is anticipated that these 
suggested policies and actions will be integrated into Botswana’s forthcoming climate change policy.  

Botswana’s NDP 10, Vision 2016, and National Water Policy recognise the international principles 
found in the SADC Revised Protocol (2000) and the ZAMCOM Agreement (2004), including the 
principles of equity, efficiency, sustainability, and the precautionary principle. These policy 
documents also highlight climate change as a cross-sectoral issue that requires a systematic 
approach towards integration of resource management and development into sectoral plans and 
strategies. It is anticipated that NDP 11 will focus on the implementation of climate-sensitive 
economic growth and development trajectories, and will be aligned with the objectives of the 
forthcoming national climate change policy.  

At present, Botswana does not have a single institution that is mandated with collection, analysis, 
and reporting of climate change information. Regular climate observations are conducted by the 
National Meteorological Services. The NC2 acknowledges that the development of data and 
information management systems that allow sharing and integrated analysis for coordinated local, 
regional, and international climate action is a priority. 

Botswana Box 10: SADC - Botswana (2013) on Climate Change Planning 

The SADC – Botswana 2013 report found that adaptation strategies to curtail the effects of climate 
change needs to be outlined to advance management efforts. 

 

9. Conclusions 

From a policy perspective, particularly in relation to transboundary planning and management, 
Botswana is relatively advanced when compared to the other ZAMCOM riparian countries. However, 
much of this advantage is undermined by the outdated water legislation applicable in the country. 
The Water Act is more than 40 years old and does not reflect international principles. Similarly, 
regulations to address water management and pollution, monitoring and information gathering are 
completely absent. Whilst policy compensates to some degree for the gaps in the law, it unfortunately 
creates an environment of uncertainty and the potential for dispute about applicable principles or 
procedures, and allows institutional mandates to be confused, ignored and legally challenged.  The 
lack of updated legislative requirements may also be a cause of some of the criticisms of the country’s 
management of water resources. Based on the 2013 IWRM-WE, there does appear to be considerable 
knowledge about the state of the resource and future management plans; which may be indicative of 
a departure from the position seven years prior, where there was said to be a “great deal of ignorance 
about the state of water resources in the country, compounded by shortages of scientific data and 
ineffective monitoring” (Swatuk et al., 2006). The almost four-year delay in Parliament approving 
the Water Policy 2012 may be another reason for the delay in implementation. It is unclear whether 
there are plans to revise the Water Act, although brief mention is made of a “Water Bill” in the 2013 
IWRM-WE.  

An updated Act is needed to take into account institutional reforms. It is also needed in order to 
facilitate areas which the current Water Act does not address; these areas include: the incorporation 
of international water law principles applicable to all government decision making, decentralised 
catchment management, better public participation, provisions mandating a determination of a 
catchment and national water balance, priorities of use and prioritisation of transboundary flows, 
more detail about the mandatory conditions in water rights, ecological reserves and flow 
assessments, provisions relating to monitoring and reporting and shared information databases, and 
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ideally also a chapter on transboundary water mandates (for example transboundary information 
collection and submission).  

Although the approach taken in the Water Act requires a substantial overhaul, there are some 
innovative provisions in other laws. In particular the regulations under the EAA are an excellent 
example with regard to transboundary assessments, as are the provisions requiring transboundary 
consultation and notification under the EAA.  Generally, the provisions relating to planned 
development are comprehensive, and an example of good practice. However, we note that there are 
legislative gaps in relation to disaster management (where there is no framework legislation) and 
navigation. A positive duty upon landowners and other relevant parties to remove alien and invasive 
aquatic weeds would also be a useful addition to the existing laws; this would be related to the issue 
of navigational use.  

In relation to benefit sharing, Botswana is to be commended for including this issue within its Water 
Policy. However, it now needs to develop the proposed guidelines contemplated by the policy to give 
effect to this aspect of the policy. 

We have not noted any unusual provisions in relation to dispute resolution on the understanding 
that the Zambezi River is distinct from the four other rivers in relation to which Botswana has signed 
multilateral water resource management agreements. Botswana has also done well in relation to 
regional integration.  

In summary, the most urgent priority would be to undertake a legislative review of the Water Act 
and publish a revised Bill for comment.
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D3 Malawi – Country Level Key Findings  
As established early in this process, the dimensions of water security frame and underpin the 
equivalence and comparative assessments. Accordingly, this section includes:  
• an overview of the country’s legislative and policy regime and an institutional review  
• a summary of each country assessment in terms of the dimensions of water security 
• relevant sections of the ZAMCOM Agreement and their relevance 
• the key outcomes of the country assessment, in terms of the dimensions 
• conclusions drawn about key findings for the country.  

Included in the summary is an additional level of analysis which leverages the Study on the 
Assessment of the Implementation of the Southern African Development Community Regional 
Water Policy, Malawi Country Report, conducted by SADC in 2013. (We refer to this report as ‘SADC 
- Malawi (2013)’.) The purpose of this study was to determine the degree of alignment between 
national water policies and the SADC Regional Water Policy (RWP) (2006), as per the requirements 
at section 3.4 of the RWP. Insights from this study are presented in boxes where relevant. However, 
since Malawi has instituted major reforms in its water sector policy and legislation since the SADC 
2013 report, only the few relevant findings are included here. 

1. Legislative and Policy Regime  

1.1 Domestication of International Law 
The Constitution of Malawi accords international law a significant role in constitutional adjudication 
(Kapindu, in Southern Africa Litigation Centre, 2015). There are numerous provisions in the 
Constitution which deal with international law.  

While the Constitution of Malawi recognise a dualist approach in relation to international 
agreements, there has been no specific legislative enactment which sets out the appropriate 
procedure for the incorporation of international standards into national law (Kanyongolo, 2006). 
Thus, parliament is left with the discretion to determine how to incorporate international standards 
into Malawian law. The result thereof has seen a lack of uniformity in the domestication of 
international treaties (Kanyongolo, 2006). Parliament has rarely passed special legislation 
domesticating entire treaties. Generally, Parliament enacts particular treaty obligations by 
implication, through legislation that includes international standards without necessarily referring 
to them as such (Kanyongolo, 2006).  

In short, courts in Malawi are far more willing to apply domestic law rather than international 
instruments that have merely been ratified, but not specifically domesticated into domestic law by 
an Act of Parliament (Matemba, 2011). This lends credence to the notion that incorporation of 
international agreements and obligations into domestic law is the most effective way of ensuring that 
the instruments have an impact of the domestic legal order. Consequently, in order for the ZAMCOM 
Agreement to have an impact on the national legal system, legislation should be enacted to give effect 
thereto.  

Although Malawi has not formally ratified the UN Convention, and have thus not ‘written’ it into 
national water law, the SADC Revised Protocol, and the ZAMCOM Agreement, which they have 
ratified, incorporate many of the core principles of international water law. Many of these principles 
are established as customary international law, and in this way the country is obligated to uphold 
these principles. 
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1.2 National Legislative and Policy Regime 
Malawi’s water resources are primarily regulated by the Water Resources Act 2 of 2013 (WRA), as 
well as the pollution standards published thereunder. The Environmental Management Act 1996 
(EMA) also jointly regulates the issue of water pollution and effluent discharge, as well as the 
approval of environmental impact assessments (EIAs) for certain large-scale developments. There 
are also a number of other relevant statutes, regulations and standards applicable to this sector in 
Malawi that are discussed throughout this summary.  

Malawi also developed a National Water Policy in 2005. The WRA contemplates that this policy is to 
direct the manner in which water resources are managed, protected, used, developed, conserved and 
controlled, and is primarily focused on overarching objectives and principles. The WRA provides 
that these objectives and principles must also be translated into practice when performing any 
function under the WRA, i.e. they have a quasi-legal status. The WRA further provides for the 
development of a National Water Resources Master Plan (referred to below as the Master Plan). This 
plan was published in December 2014 and is relatively detailed in its discussion of the current 
hydrological situation, institutional challenges, objectives, water balance, information management 
and measures to strengthen monitoring.  

Although the translation into practice of the Master Plan is not always clear, it is a helpful document 
because it contains extensive information about existing conditions, and a review of existing plans 
and proposed activities on a sector-by-sector basis. It is therefore an effective guide to the country 
for purposes of decision making for planned development. The Master Plan provides a good example 
of technical proficiency and a good case study of how information can be aggregated across a riparian 
state.  

Malawi Box 1. SADC – Malawi (2013) on Policy Alignment 

One of the critical requirements of the SADC Regional Water Policy (RWP) is that national water 
policies are aligned/harmonised with it as far as possible. In the case of Malawi, the recognised 
principles of the RWP are addressed in the National Water Policy of 2005. Although most sectoral 
policies are aligned with the National Water Policy, a few conflicts exist, which are being addressed 
by the Environmental Affairs Department. 

2. Institutional Framework 

The WRA also provides for the establishment of the National Water Resources Authority (NWRA). 
This Authority has a general responsibility for water resource management and development in the 
country. Its role is, amongst other things, to develop principles, guidelines and procedures for water 
allocation, monitor the National Water Policy and Master Plan, make decisions about applications 
for water permits and monitoring conditions, regulate and protect the quality of water resources, 
and gather and publish forecasts, projections and information on water resources. The NWRA has a 
close relationship with the Ministry of Agriculture, Irrigation and Water Development (MoAIWD), 
which previously performed this function and assists the Minister in the exercise of his functions 
through a number of divisions within MoAIWD that are responsible for water management.  

The NWRA oversees the operation of various Catchment Management Committees which are to be 
established for each catchment. These committees include representatives of catchment interests, 
including business, agriculture, regional development authorities and Ministries, as well as NGOs. 
They are also responsible for water resource conservation and allocation, and they have a mandate 
to grant licences and permits. The Water Resources Act also provides for the establishment of local 
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Water User Associations. There are also five Water Boards in the country which are responsible for 
potable water supply in urban areas, together with district councils.  

MoAIWD operates together with a number of other national departments including the Department 
of Climate Change and Meteorological Services, the Department of Environmental Affairs, the 
Department of Energy Affairs and the Department of Mines.  

 

3. Equitable Access 

3.1 Principles 
The ZAMCOM Agreement Article 12 states: 

1) In the implementation of this Agreement, the Member States commit themselves to the 
following principles; 

a) Sustainable development; 
b) Sustainable utilisation; 
c) Prevention of harm; 
d) Principle of precaution; 
e) Inter-generational equity; 
f) Assessment of trans-frontier impacts; 
g) Co-operation; and 
h) Equitable and reasonable utilisation. 

 
2)  These principles shall be interpreted according to the provisions of Article 3 of the SADC 

Protocol, and developed in accordance with the latest scientific concepts and with the best 
international practices. 

The principles of international water law and international environmental law, as 
contained in Article 3 of the SADC Revised Protocol (2000) and Article 12 of the 
ZAMCOM Agreement (2004), are an important part of progressive water resource 
management. The incorporation of these principles into national water policy 
advances harmonisation with the SADC Regional Water Strategy (2006), which 
in turn advances harmonisation across the Basin, as targeted by strategies 3.2(a) 
and 4.4(a) of the Regional Water Strategy, as well as priority intervention 1.2 in the Regional 
Strategic Action Plan Phase IV. These principles are the common basis for the further evolution of 
national policy and legislation in a harmonised way across the Basin. Such harmonisation advances 
EIAs, Basin allocation strategies, notification procedures, benefit sharing approaches, as well as the 
rules and procedures for information sharing – all of which are predicated by these principles 

Assessment outcomes 
The objectives included in Malawi’s Water Resources Act do not contain many of the recognised 
principles of international law, for example equitable and reasonable utilisation (ERU), the 
obligation not to cause significant harm, the precautionary principle or the like. Whilst the WRA 
incorporates by reference the principles in the Water Policy of 2005, it does not in and of itself reflect 
them. This is an indication of the mismatch between law and policy, common throughout the basin. 
Rather the focus in the act is on “efficient and effective” utilisation, achieving a sustainable provision 
of water supply, sustainable water resource management, promoting public participation and 
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decentralisation, and “promoting international cooperation” whilst taking due regard of national 
sovereignty and security.  

Within the WRA, Catchment Committees have the responsibility of “sensitising users” to equitable, 
efficient and sustainable utilisation of such watercourses in conformity with national and 
international law. This provision unfortunately does little to direct state action, and it would benefit 
from being expanded within the remainder of the WRA to specifically include the principles of 
reasonable and equitable use, the obligation not to cause significant harm and the precautionary 
principle as guiding principles for all decisions under the Act, including allocation and the granting 
of permits and licences.  

3.2 Determination of supply and demand and priorities of use 
Allocation appears to take place on a national and catchment level. On a catchment level, the NWRA, 
assisted by Catchment Management Committees, must establish catchment strategies for each 
catchment. The strategies must include “allocation plans”. Presumably, given their title, these 
allocation plans must address volumes, demand and supply for the catchment in some manner.  
There is no specific duty for these allocation plans to contain quantitative volumes for allocation; 
rather, the plans are to have “principles” for allocation. These ‘principles for allocation’ should be 
augmented by decision-support structures and tools that provide flexibility and consistency in 
allocation decision-making, without significantly increasing the administrative burden. 

The WRA then contemplates that allocation will take place on a national level in terms of a Master 
Plan. This plan is to include a water balance for each catchment area that compares forecasted water 
demand with data and information regarding water availability and measures to ensure that 
forecasted demand is met. The Plan is also to provide for the protection of water resources from 
“over-exploitation and from pollution”, and for their conservation, using alternative technologies. 
There are no provisions to direct how such demand and supply are to be determined, and, for 
example, the extent to which transboundary demand must be taken into account; nor are there 
provisions directing how yield is to be determined.  

In spite of this lack of legislative guidance, the 2014 Master Plan does try to make a comprehensive 
assessment of local yield and demand, and compare this against likely demand in a given growth 
scenario and at a projected population growth rate. Helpfully the Plan includes a separate analysis 
of demand from the hydropower, irrigation and domestic sectors. At face value it does not appear to 
include transboundary demands and supply as part of its assessment.  

Malawi Box 2. SADC – Malawi (2013) on Determination of supply and demand and priorities of use 

Other relevant documents that aim at supporting improved water supply are the Integrated Water 
Resources Management and Water Efficiency Plan (IWRM/WEP) of 2006; Water and Sanitation 
Sector: Joint Sector Review Report of 2008; and the Water Sector Wide Approach (Water SWAp) 
of 2008. 

3.3 Allocation of supply: licences and permits 
The ZAMCOM Agreement Article 10 states: 

1) The functions of ZAMTEC shall be to: 

b) develop the Strategic Plan for the Zambezi Watercourse and recommend it to the Council 
for approval. 

Article 14 states: 
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9) Member States shall conduct their management and development plans, projects and 
programmes relating to the resources of the Zambezi Watercourse in accordance with the 
Strategic Plan. 

Information on water supply and demand is key to developing national water 
allocation plans and strategies that provide for the needs of the various sectors of 
the economy. This forms the basis for resilient development of these sectors. 
National allocation plans are equally important at a Basin level as they provide 
the basis for negotiating and developing Basin allocation plans and strategies. 
Without an understanding of national allocation needs and priorities, allocation 
amongst Basin states is not possible. Negotiating a Basin allocation plan that 
satisfies all Member States is fundamental to the cooperative management approach that informs 
the development of a strategic plan for the Basin. This will optimise the use and development of 
water resources across the Basin. 

Assessment outcomes 
Under Malawi’s Water Resources Act, licences are required for the abstraction, impoundment and 
use of water, as well as the drainage of any swamp or other land. The discharge of effluent requires 
a permit under the WRA, as well as a discharge approval under the EMA.  

As discussed above, the issue of a licence does not require the relevant authority to consider 
principles of ERU, significant harm or the precautionary principle. Rather, the issuing authority is 
required to consider only the principles of the WRA (discussed above), the Master Plan and any 
reservation of water made for environmental and domestic use. The authority must consider the 
impact of the use on existing water users and “other water users” (presumably only domestic users), 
and the environment, including quality, and aquatic resources, the need to ensure the “efficient and 
beneficial use” of the water, and the investments made or to be made by the user.  

The authority must also consider the likely effect that the proposed abstraction will have on 
“Malawi’s obligations relating to shared waters”. Whilst this is a useful provision, there is little 
guidance in the Act to direct a decision maker to know what these international obligations may be.  

There is also no provision within the WRA which gives priority of allocation to any particular use or 
to a particular sector. The National Water Policy similarly only prioritises domestic use over other 
supplies, but does not create a hierarchy of priorities for allocation. 

3.4 Environmental reserves and flows 
The ZAMCOM Agreement Article 14 states: 

3) Member States shall take all appropriate technical, legislative, administrative and other 
measures in the utilisation of the Zambezi Watercourse in order to: 

a) Prevent, reduce, or control pollution of the surface and ground waters of the 
Watercourse and to protect and enhance the quality status of the water and associated 
ecosystems for the benefit of present and future generations. 
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Environmental reserves (or environmental flows) refers to the quantity and 
quality of water needed to keep a freshwater system, such as a river, and its 
dependent ecosystems healthy. This includes the services which ecosystems 
provide, such as water filtration, drinking water, irrigation, provision of fish as 
a food source, nutrient cycling and erosion regulation. Failing to provide for 
environmental flows endangers all the ecosystems and livelihoods that depend 
on the river. Understanding and accounting for environmental flows and 
reserves is therefore an important aspect of monitoring, and needs to be taken into account in water 
allocations. 

Under the WRA, the Minister has the discretion, but not the obligation, to reserve part or all of the 
flow of a watercourse, including any groundwater, to meet domestic needs as well as ecological needs. 
The ecological needs include water reasonably required to protect aquatic and wetland ecosystems, 
including their biological diversity, and to maintain essential ecosystem functions. This reserve must 
be “taken into account” when issuing a licence or permit under the Act. It would be useful for this to 
be a mandatory obligation to develop a reserve for all catchments in order to ensure that this volume 
is always protected from allocation. This is however a risky thing to do without knowledge of context-
specific thresholds and outcomes, where decisions could severely prejudice future socio-economic 
development. For this reason the legislation should mandate a scientic basis for developing reserves, 
one prefereably informed by a basin level best-practice approaches towards ecological flow (and 
water quality) determinations. However, we acknowledge that this is an advanced approach, one that 
will require progressive realisation. In light of this, safeguards need to be incorporated into 
legislative/policy design, to ensure that if specific outcomes cannot be realised, there are fall-back 
mechanisms in place to prevent complete failure or perverse outcomes (i.e. the minister being 
mandated to take cognisance of reserve determinations if they do not exist and can thus not reserve 
any water). 

In relation to flow regimes, the issue of a licence to abstract must also be “subject to the stream flow 
regime”. There is however no guidance in the WRA as to how flow regimes are to be determined. The 
Master Plan acknowledged in 2014 that there is insufficient information about the “users of 
environmental flow such as existence of protective species” and that there was no “guideline” to 
estimate environmental flows in Malawi. For this reason it was not prioritised in the Master Plan.  

• We recommend that such guidelines or clarity be developed within the WRA on such flow 
assessments.  

3.5 Regulation of water pollution 
The Water Policy adopts the ‘polluter pays’ principle which, as stated above, has a semi-legislative 
status as it is incorporated by reference in the WRA.  

A licence to discharge effluent is required under both the EMA and the WRA. The Minister is 
empowered to prescribe standards of effluent quality, which effluent discharges must comply with. 
The following standards have been published for effluents within Malawi: industrial effluents – 
tolerance limits for discharge into inland surface waters, MS 539, 2002, and tolerance limits for 
domestic/sewage effluents discharge into inland surface waters, MS 691, 2005. These provide 
thresholds for industrial and domestic effluent discharges respectively. 

The WRA does not provide for resource quality objectives.  

Usefully, and unlike other riparian water statutes we have reviewed, the minimum requirements for 
effluent discharge permits are also relatively detailed in the WRA. For example Sections 93 and 94 
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detail the types of monitoring conditions, the limits on effluents, how authorised volumes are set, 
the times and location of the discharge and other relevant conditions which must be included in a 
permit.  

3.6 Alien and invasive species 
The ZAMCOM Agreement Article 14 states: 

3) Member States shall take all appropriate technical, legislative, administrative and other 
measures in the utilisation of the Zambezi Watercourse in order to: 

a) Prevent, reduce, or control pollution of the surface and ground waters of the 
Watercourse and to protect and enhance the quality status of the water and associated 
ecosystems for the benefit of present and future generations. 

b) Prevent, eliminate, and mitigate control adverse transboundary impacts. 

Equitable access to water implies not only the quantity of water available but 
also access to water of a suitable quality that is fit for purpose. This means it is 
essential to reduce and prevent pollution, prohibited substances and alien and 
invasive species. Setting up pollution control regulations, and enforcing them, 
is vital for providing water of a suitable quality to citizens for drinking and 
domestic needs. Similarly, each riparian state needs to put in place national 
regulations for prohibited substances and invasive species. Such regulations also protect ecosystem 
services that support the livelihoods of citizens. Cooperatively developed water quality standards, as 
well as a common list of prohibited substances and alien invasive species (aquatic weeds), advances 
equitable access to water resources across the Basin. 

Assessment Outcomes 
Malawi’s Noxious Weeds Act 1966 64:02 is similar to many related noxious weed statutes in other 
riparian states. It imposes a duty upon landowners and other identified parties to “clear or cause to 
be cleared any noxious weeds growing or occurring on the land in respect of which he is responsible”. 
The following aquatic species have been declared as noxious weeds in Malawi: Indian hemp, 
Eichhornia crassipes (water hyacinth), Acanthospermum hispidum DC (upright Starbur) and 
Lantana Camara (Malawi General Notice 122/1961). 

Malawi Box 3. SADC – Malawi (2013) on Alien and Invasive Species 

Malawi’s National Water Policy provides for the prevention of alien species from being introduced 
into the country; however, it is unclear what measures are in place for enforcing this, nor had the 
effectiveness of such measures been assessed as of 2013 (SADC – Malawi, 2013).  

3.7 Information management, monitoring and reporting 
The ZAMCOM Agreement Article 15 states: 

3) Member States shall employ their best efforts to collect and, where appropriate, to process 
data and information with regard to the Zambezi Watercourse, in a manner which 
facilitates its utilisation by the Secretariat and other Member States. Where appropriate, 
Member States shall make every effort to employ the standardised methodology for 
collecting, processing and disseminating data and information recommended by the 
Commission. 
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Monitoring and reporting on hydrological data, including water quantity and 
quality, at a catchment as well as at a national level is a vital component of water 
resource management. This information is used to inform the prioritisation of 
water uses at a time when water supply is increasingly uncertain. Without this 
information, long-term planning is not possible. This prioritisation requires that 
water supply and demand are monitored at a catchment level, and fed into a 
national-level repository of information. This requires establishing a mandated 
body, with clear duties, responsibilities and procedures for monitoring and reporting on water 
supply and demand at catchment, as well as at a national level. This information is vital for Basin-
level decision making as is explored in more detail below, as well as for transboundary EIAs and 
determining courses of action for mitigating potential harm. 

Malawi’s National Water Resources Authority is responsible for monitoring and enforcing 
compliance with permit and licence conditions and generally gathering and retaining “information” 
on water resources. It is also responsible for establishing a national monitoring and information 
system on water resources. In terms of Section 18, this system is required to provide for the collection 
and management of data and information regarding water resources and their management; and to 
set up procedures for gathering data and the analysis and dissemination of information on water 
resources. The Act also contemplates setting regulations for such information provision, although 
these do not appear to have been developed yet. 

In terms of Sections 43(c) and 94(c) of the WRA, all licences for the abstraction and use of water 
must also include conditions requiring monitoring, analysis and reporting by the licensee, and 
discharge permits have similar requirements.  

We think the numerous provisions within the WRA regarding (1) the establishment of a system for 
monitoring and information, and (2) clear guidance on the mandatory monitoring and reporting 
requirements in licences and permits, serves as a useful statutory (and thus obligatory) mandate to 
ensure that monitoring and information centralisation takes place and that appropriate actors are 
involved in such monitoring. The extensive information contained in the Master Plan, reflecting a 
high level of knowledge about the state of water resources, demonstrates that this system is proving 
to be effective.  

According to the Master Plan, 28 district water offices have been conducting hydrological 
monitoring, including water level observation and discharge measurement. This plan also confirms 
that the NWRA will be a “data centre” for all hydrological information. 

3.8 Human rights to water 
Neither the Constitution of Malawi nor the WRA recognises a right held by citizens to water or a right 
of access to water, nor are there similar or equivalent provisions. However, the WRA does recognise 
the need for (but not the right to) a sustainable and equitable provision of water supply to its citizens. 
To this end, the Master Plan contains a target of water supply coverage in urban areas to be increased 
from 74% as of 2008 to 79% by 2012 and 85% by 2016, and in rural areas to increase from 64% as of 
2008 to 80% by 2016. It also contains similar targets for sanitation.  

3.9 Public participation 
The ZAMCOM Agreement Article 16 states: 

8)  Member States shall ensure that the Public in an area likely to be affected by a proposed 
programme, project or activity are informed thereof and are provided with the 
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opportunity for making comments therein or objections thereto as well as on the 
transmittal of such comments or objections to the Commission.  

Public – or stakeholder – participation in decision making relating to water 
resource development and management stems both from the UN Convention 
(1997), as well as the SADC Revised Protocol (2000), amongst other international 
conventions. Article 16(8) of the ZAMCOM Agreement also stipulates community 
involvement in developments. Developments along the watercourse often have 
transboundary impacts, so transboundary EIAs that include strong 
public/stakeholder participation are a requirement for advancing water security 
in the Basin. Transboundary EIAs and public participation are closely linked to planned 
development and the associated notification procedures. In order to create obligations on 
developers, national legislation should impose a duty upon developers to undertake transboundary 
EIAs, including necessary public participation.  

Assessment outcomes 
Malawi’s Water Resources Act usefully contains a wide-ranging public participation requirement 
and requires certain identified public consultation requirements to be followed when any application 
is made and considered, or any action is proposed to be taken, under the WRA. In doing so the Act 
helpfully stimulates public consultation at every stage, and on a continuous basis as opposed to 
limited identified opportunities (for example limited to only the stage of granting of a licence or 
permit).  

3.10 Interesting or useful provisions 
Unlike many other Acts we have reviewed, the WRA sets out detailed provisions which should be 
considered when issuing a licence or permit, and minimum permit conditions. We have discussed 
these in detail above, and refer in particular to Sections 43 and 94 of the WRA which sets out in 
extensive detail the minimum conditions for permits and licences. Having such detailed provisions 
guides and directs decision makers as to the types of issues that a permit is required to cover, enables 
better monitoring and control by the regulator of the water use, facilitates better management by 
users by ensuring that minimum best practices are implemented, and also ensures that information 
which is reported can be meaningful.  

We also note the provisions in Section 141 of the WRA. This section empowers the Minister to create 
bodies specifically for the purpose of implementing international and regional water-related 
agreements (it is not known whether such bodies have been established). This section also empowers 
(but unfortunately does not oblige) the Minister to share relevant information with other state, 
regional and international organisations regarding water and water research, subject to limitations 
such as the requirements of state security. This section is a relatively limited section compared to the 
laws in other riparian states, which have a chapter devoted to international shared water resources 
and management. Nevertheless, the inclusion of these provisions demonstrates that there is, at a 
minimum, a recognition in the Act of the need for shared information and a dedicated body within 
the Ministry to assist with the implementation of regional and international water agreements.  

4. Planned Development 

4.1 Transboundary projects: notification and consent 
The ZAMCOM Agreement Article 16 states: 
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1) A Member State planning any programme, project or activity with regard to the Zambezi 
Watercourse or which may adversely affect the Watercourse or any other Member State 
shall forthwith notify the Secretariat thereof and provide the Commission with all available 
data and information with regard thereto. 

 

The ZAMCOM Notification of Planned Measures Procedures (NPs) empower 
ZAMCOM to advise on whether the planned development can be said to be 
equitable and reasonable, and whether or not the planned development will cause 
significant harm. The NPs also suggest mitigation measures that may need to be 
undertaken as part of the development. NPs are fundamental to ZAMCOM’s role 
in the Basin, being linked to many activities that advance water security, such as 
transboundary EIAs, public participation, information sharing as well as dispute resolution. States 
have an obligation to comply with ZAMCOM NPs, regardless of domestication. However, 
incorporating the obligation into national law and assigning mandates to departments to manage 
the procedure creates the necessary clarity to implement the process effectively.  

Assessment outcomes 
Neither Malawi’s EMA nor the WRA provides for a notification or consent procedure to be followed 
in the event of domestic or transboundary projects which have a transboundary impact. This does 
not necessarily negate the requirements of the ZAMCOM Agreement; however, having such a 
provision in domestic law would certainly serve to facilitate awareness of this requirement.  

4.2 Information databases 
In addition to article 15, mentioned in point 3.7 above, the ZAMCOM Agreement Article 11 states: 

6) The Secretariat shall: 

c) collect, obtain, collate and evaluate, data and information with regard to all 
relevant aspects of the Zambezi Watercourse as well as disseminate all such data 
and information to the Member States.  

Maintenance by each riparian state of a national database of regularly 
updated relevant information, critical for national water resource 
management, provides useful information to relevant national planning 
departments. At a transboundary level such national databases feed into 
Basin-level databases, which enables Basin-wide planning and provides 
critical input information for mechanisms such as a Basin DSS. To build an 
effective Basin-level database, members of the RBO need to agree on the 
form, quality and type of information required, and take the necessary steps 
at a national level to ensure that the required information is gathered and shared as agreed. This 
includes information sharing procedures, prohibited substances lists, water quality standards, alien 
and invasive species lists and so on, which are best developed collaboratively. 

The ZAMCOM Agreement Article 10 states: 

1) The powers of ZAMTEC shall be to: … (e) make recommendations to the Council on the 
standardised methodology to be adopted by Member States for collecting, processing and 
disseminating data and information with regard to all aspects of the Zambezi Watercourse. 
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The availability of detailed information is vital for decisions at a transboundary 
planning level as a component of mechanisms such as the river basin decision 
support system (DSS). The importance of information is recognised at a River 
Basin Organisation (RBO) level through the development of certain rules and 
procedures pertaining to the sharing of information. Member States are not 
legally required to domesticate RBO procedures, such as the ZAMCOM Rules 
and Procedures for Sharing of Data and Information Related to the Management 
and Development of the Zambezi Watercourse. However, including them in national laws or 
regulations helps to raise awareness amongst stakeholders and relevant national authorities, and 
contributes towards developing consistent practices nationally. This contributes towards 
harmonising information management practices across the basin.  

Assessment outcomes 
Under Section 141 of the WRA, the Minister may share relevant information with other states, and 
regional and international organisations regarding water and water research, subject to limitations 
such as the requirements of state security. This is merely a discretionary and empowering provision, 
i.e. there is no legal duty to create an international database. More importantly, there is no specific 
duty to obtain the domestic information which Malawi would need in order to populate such a 
database.  

Information from other monitoring activities could of course be used, but it would be useful to 
have a provision expressly requiring the collation of certain information (particularly 
regarding transboundary flows) in order to populate such a database.  

4.3 EIA requirements for planned developments 
Whilst the ZAMCOM Agreement does not specifically mention EIAs, EIAs are seen as integral to 
enacting the precautionary principle contained in Article 12 of the Agreement. The principle of 
assessment of transfrontier harm, also contained in Article 12, as well as the notification provisions 
in Article 16, imply that the precautionary approach should also be utilised in situations of potential 
transboundary harm. By implication, EIAs should be utilised to determine the potential 
transboundary impacts of planned developments. 

EIAs are amongst the most valuable tools available to decision makers when 
planning for and managing water resources at both a national and transboundary 
level. They are a critical aspect of enhancing water security, with strong links to 
all the dimensions of water security. EIAs should incorporate identified 
opportunities for benefit sharing – advancing regional integration – as well as 
harm mitigation measures, into the EIA process. All the Zambezi River Basin 
(ZRB) countries have EIA regulations in place requiring the consideration of 
impacts nationally. However, having guidelines or procedures for transboundary 
EIAs would strengthen these regulations and advance harmonisation across the 
Basin. Transboundary EIAs and the NPs are closely connected. Applying these 
together, consistently, will advance water security across the Basin.  

Variability in available water resources, as a result of climate change, urbanisation and development, 
poses risks to any planned development. This makes it important that EIA regulations require that 
the current and future effects of climate change on any planned developments be considered in EIAs. 
Failing to do so comes with many associated risks, such as damage caused by increased flooding, or 
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stranded assets (such as hydropower stations) that are unable to perform as planned, due to reduced 
or uneven water availability. 

Assessment Outcomes 
Malawi’s Environmental Affairs Department through its Environmental Impact Assessment and 
Pollution Control Division is mandated to consider and approve EIA studies. EIAs are governed by 
the EMA and the Guidelines for Environmental Impact Assessment of 1997. The Guidelines set out 
the types of projects which must undergo an EIA and those which “may” require an EIA, depending 
on the Department’s decision on the project brief.  

The projects that require an EIA are detailed and extensive. They include: agricultural drainage 
projects of more than 1ha; irrigation schemes designed to serve more than 10ha; agricultural projects 
necessitating resettlement; projects using a specified volume of pesticides; groundwater utilisation 
projects of a specific size; new water pipelines or canals of a specific size; water pumping stations 
adjacent to lakes, rivers and reservoirs of a specific size; drinking water supply schemes and 
reservoirs of a specific size; construction and expansion of dams of certain sizes; various large 
infrastructure developments; certain sizes of electricity generation plants including hydroelectric 
plants; certain forestry and logging developments, as well as mining developments.  

The detail as to the types of projects requiring approval and the associated volume thresholds is a 
particularly useful example of clarity in legislative drafting. Doing so avoids over-regulation and 
enables the authorities to focus on specific activities that may have transboundary impacts. Similarly, 
the types of activities included are considered to be quite unusual but also effective. For example, 
there is a listed activity for the use of pesticides over a particular volume which triggers the need for 
an EIA, a provision which is particularly innovative. 

Furthermore, the EIA must include “an indication of whether the environment of any other country 
or of areas beyond the limits of national jurisdiction is or are likely to be affected by the project and 
the measures to be taken to minimise any damage to the environment”. There is unfortunately little 
guidance as to how to undertake such a transboundary assessment. 

Malawi’s laws do not provide for strategic environmental assessments.  

Malawi Box 4: SADC – Malawi (2013) on EIA requirements 

EIAs are required for all major water projects and are adequately implemented and monitored 
(SADC - Malawi, 2013).  

4.4 Agriculture 
In order for the agricultural sector, as well as the fishing and fisheries sector, to 
see sustained or increased growth, reliable water of sufficient quality and quantity 
is required. A number of interconnected measures need to be in place, to ensure 
the necessary quantity and quality of water:  

• Sector development planning needs to integrate water resource planning.  
• Pollution control regulations need to be in place and enforced in order to 

protect biodiversity and ecosystem services. 
• Effective licensing and monitoring regimes are needed, to regulate consumption, effluent 

levels and overfishing. 

Malawi is particularly focused on agricultural development, mindful of the large macro-economic 
dependency that the country has on this sector. The Master Plan provides for this sector’s expansion, 
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and anticipates two potential development scenarios. The first is a realistic development at 
2500ha/year, and the other is a more ambitious scenario of 5000ha/year. This plan also refers to 
the “Green Belt initiative”, which is a strategy aimed at increasing the area under sustainable 
irrigation farming using the “available abundant water resources in the country” from 90 000ha to 
1 000 000ha and increasing the productivity of crops from 25% to 50%. This expansion plan was 
revisited in 2016, when MoAIWD published a National Agricultural Plan. In terms of this plan, 
MoAIWD seeks to increase the amount of agricultural land area under irrigation by 20 000ha by 
2020.  

Assessment outcomes 
An extremely useful component of the Master Plan is the section which includes a water balance for 
irrigation specifically, allocated per water management unit. In terms of this water balance it was 
determined that there was sufficient water available for irrigation plans in 89% of the water resource 
units.11 What is helpful about this analysis is that it is included directly within the national Master 
Plan for water, and thus the national water balance, as opposed to being detailed in a separate 
agricultural policy.  

There is no legislative duty to specifically monitor agricultural trends. Unusually, Malawi has its own 
Irrigation Act of 2001, which was legislated for the sustainable development and management of 
irrigation and the protection of the environment from irrigation-related degradations. This Act does 
not however contain any efficiency or monitoring requirements with regard to agricultural use, nor 
does the EMA or the WRA contain such requirements. Although there is no legislative mandate, in 
2014 Malawi published an Agricultural Statistics Strategic Master Plan12 in order to improve 
integration, coordination, harmonisation and implementation of agricultural statistics in the 
country; this plan is to be used to inform government decision making. Through this process and the 
related information platform, Malawi is better placed to track trends in this sector.  

Information about agricultural development and water use is also managed through the EIA 
approval process, which regulates various types of irrigation schemes and agricultural practices and 
developments. Similarly, agricultural uses will usually also require an abstraction licence and/or 
discharge permit, and the terms and conditions of such approvals (including monitoring) will also 
regulate the activity.  

4.5 Energy development 
Energy considerations are also integrated into the water Master Plan for the country. In this regard, 
the Master Plan predicts that hydropower projects in Malawi are “feasible from the standpoint of the 
water resources”, stating further that hydropower developments in the Shire, Bua and South Rukuku 
rivers are all feasible. Whilst commenting on such development, the plan does not anticipate 
expansion thereof in any detail. We have been unable to source any updated energy master plan or 

                                                
 

 
 

 
 
11 Assuming a development of 2500ha/year. 
12 A copy of the plan is not publicly available for review.  
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policy for Malawi; however we note the statement by the Minister of Natural Resources, Energy and 
Mining in 2015 that the country intended to increase power generation capacity by 127% within three 
years to 800MW through the construction of new power plants. The government is engaging with 
independent power producers and public-private partnerships, including a 120MW coal-fired power 
plant, a 41MW hydropower plant on the Bua River, and the Kamwamba (Neno) coal project of up to 
300MW. In view of the lack of an integrated energy master plan, we were unable to determine 
whether these plans take into account available water supplies. The Concept Paper for the Energy 
Sector 2011–2016 briefly discusses some of the environmental consequence of hydropower projects 
but does not address in any detail hydrological availability or related considerations.  

Energy developments are also regulated by the requirement for an EIA as well as an abstraction 
licence or discharge permit, depending on the nature of the water use. The conditions of such 
approval, including monitoring and reporting, also serve to regulate such developments. 

4.6 Fisheries 
A licence for Fish Farming from the Fisheries Department is required under the Fisheries 
Conservation and Management Act, Cap 66.05 and its regulations. There appear to be adequate 
controls in place to regulate fishing activities. Small-scale commercial fisheries are regulated 
depending on the status of the fish stock in each fishing area, and licences are issued on that basis. 
The Director of Fisheries is responsible for monitoring fish stocks and related matters.  

4.7 Navigation 
The Malawi Inland Waters Shipping Act 71:01 regulates inland navigation within the country. It 
requires the registration and licensing of transport vessels.  

4.8 Investment  
The Master Plan highlighted the need for a sector investment plan for water resources. In 2011 a 
sector investment plan for water resources was formulated for the period 2015–2030. The suggested 
key investment areas were safe water supply, water and sanitation improvement in schools, 
improvement of water boards so that the utility becomes self-financing, and institutional changes to 
improve the performance of water boards, district councils and the Ministry. The estimated cost of 
such investment is over USD140 million annually and funds are expected to come from government, 
development partners and private sectors. 

In commenting on investment generally, the Concept Paper for the Energy Sector 2011–2016 states 
that the climate of doing business in Malawi has “improved in recent years as the Government has 
shifted its policy in favour of provision of services by the private sector … which creates opportunity 
for investors and independent power producers to get involved”. This approach is supported by the 
Malawi Growth and Development Strategy 2011, which states that the government intends to create 
a conducive environment that will promote investment and private sector growth.  

4.9 Disaster planning  
The ZAMCOM Agreement Article 17 states: 

2) A Member State shall, without delay and by the most expeditious means available, notify 
and promptly supply all the necessary information to other potentially affected Member 
States as well as the Secretariat of any emergency originating within its territory. 

National policy or legislation needs to nominate the department responsible for disaster monitoring 
and reporting, and impose a duty to follow the RBO rules and procedures for information sharing. 
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This encourages a dedicated process and channel for getting vital information out to potentially 
affected parties as soon as possible, in order to minimise the impacts of such events. Where the 
procedures of a particular RBO do not specify a process for disaster information reporting and 
sharing, this process should be developed by the RBO concerned. 

Assessment Outcomes 
The management of disaster risks is a sub-theme of the Malawi Growth and Development Strategy 
II (2011–2016) (MGDS II); having the goal of reducing losses in terms of economic, social and 
environmental impacts. In Malawi, the Department of Disaster Management Affairs is responsible 
for disaster management, and disasters are managed in terms of the Disaster Preparedness and 
Relief Act 1991. This Act provides for the development of civil protection plans. It is relatively 
outdated and does not, for example, provide for early warning systems or vulnerability assessments. 
A flood risk management strategy was prepared for the Department of Disaster Management Affairs 
in 2010, and according to the Master Plan, it appears that vulnerability assessments are being carried 
out by government on its own initiative, and flood forecasting and warning systems were introduced 
in some basins in 2014. Malawi’s more recent Disaster Risk Management Policy (NDRM) of 2015 
aims to mainstream disaster risk management across all sectors and at all planning levels, through 
strategic policy, in order to minimize losses from disasters. Six areas are prioritised for policy focus, 
including disaster risk mainstreaming; an assessment and monitoring system; early warning system; 
risk reduction and strengthened preparedness. The Policy also provides for a national DRM 
institutional structure, and is an example of good practice for the basin. 

Malawi Box 5. SADC – Malawi (2013) on Disaster Planning 

The National Water Policy states various objectives related to disasters, including: improving 
disaster impact assessment and responses; provision of potable water during “water-related 
disasters” and providing the necessary information regarding floods and droughts, to not only the 
public, but other riparian states (SADC – Malawi, 2013).  

5. Benefit Sharing 

The ZAMCOM Agreement Article 14 states: 

3) Member States shall in their respective territories utilise the Zambezi Watercourse in an 
equitable and reasonable manner with a view to attaining optimal utilisation thereof and 
benefits therefrom consistent with adequate protection of the Zambezi Watercourse. 

Benefit sharing aims to maximise the benefits of the river basin for all riparian 
states. The key to the approach is a high level of collaborative planning, where 
the water resources of the river basin are viewed as a single economic unit. This 
requires collaboration between Basin states regarding the best location and 
timing for development priorities across the Basin. Increased regional trade in 
water-related goods and services results from this process, which in turn further 
advances regional integration. This approach has the power to maximise co-
benefits and facilitate trade-offs, greatly assisting the collaborative planning 
process. This approach should form part of Basin-wide strategic planning and allocation. National 
allocation plans are a key component that informs Basin allocation strategies and subsequent river 
basin strategic plans. Recognition in national law and/or policy of the importance of a Basin 
allocation strategy and strategic plan empowers decision makers and sets a clear direction for 
interaction and information exchange between national water and planning departments and RBOs. 
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In order to further advance this approach, where national development plans identify water resource 
investments, benefit sharing opportunities should be included. 

Assessment outcomes 
None of the policies or plans we have reviewed for Malawi discusses the issue of benefit sharing in 
relation to shared water resources. At a bilateral level, Malawi is implementing a project for the 
stabilisation of the Songwe Rivercourse jointly with the United Republic of Tanzania, through the 
Malawi/ United Republic of Tanzania Joint Permanent Commission of Cooperation (JPCC). The 
agreement on the establishment of a Joint Water Commission between Malawi and Mozambique 
was signed in November 2003 (FAO, 2017). The benefit sharing approach to water resource 
management is to some extent an approach favoured by Malawi, demonstrated by such bilateral 
agreements, with potential to expand on this approach as a strategic imperative. 

6.  Dispute Resolution 

Malawi, as a party to the Revised Protocol on Shared Watercourses in the Southern African 
Development Community, 2000, may refer disputes to the SADC Tribunal. This mechanism has, 
however, been unavailable due to the suspension of the SADC Tribunal in 2010. SADC has recently 
signed a protocol for the re-establishment of the SADC Tribunal, with reduced jurisdiction, intended 
to ensure compliance and resolve conflict between Member States regarding the SADC Treaty and 
all subsidiary instruments.  

There is a separate dispute resolution mechanism available to members of the ZAMCOM Agreement. 
However, a provision in the national law that defers to the ZAMCOM Agreement or the SADC 
Revised Protocol dispute resolution mechanism in the case of transboundary water disputes would 
also provide clarity on the forum to be used in the case of disputes relating to the use of the Zambezi. 
As discussed in the good practice review, a mediation provision in the ZAMCOM Agreement would 
be a beneficial addition to the Agreement. 

Assessment outcomes 
We are aware of a Memorandum of Understanding (MOU) signed by the governments of 
Mozambique, Malawi and Zambia for the development of the Shire-Zambezi waterway in Malawi. 
This development is intended to be an alternative cargo transport route for Malawi to the Indian 
Ocean. We understand that as of 2016, Mozambique is no longer supportive of this development. We 
have been unable to obtain copies of the MOU, and thus we are not in a position to ascertain whether 
it provides for dispute resolution mechanisms. If it does, there may be a potential for overlap between 
these dispute resolution mechanisms and those within the SADC Revised Protocol (2000) and the 
ZAMCOM Agreement (2004).  

Malawi Box 6. SADC – Malawi (2013) on Dispute Resolution 

Malawi ratified the SADC protocol in 2000 and the document is incorporated in most national 
policies. Malawi and Tanzania applied the provisions of the SADC Shared Watercourse Protocol in 
managing the Songwe basin, but this does not seem to have been applied in the dispute over Lake 
Malawi; the fact that the SADC tribunal has been non-functional may be a factor (SADC - Malawi, 
2013). 
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7. Regional Integration 

The benefit sharing approach is both advanced by, and advances, increased 
regional trade in water-related goods and as a result, increases water security in 
the Basin. It is therefore important that national trade policy recognises the 
importance of advancing trade partnerships, and increasing trade between Basin 
states. 

According to the Africa Regional Integration Index, Malawi ranked moderately to poorly from a 
regional integration perspective. Malawi has not yet ratified the relevant SADC and Common Market 
for Eastern and Southern Africa (COMESA) instruments concerning free movement of persons, 
rights of establishment and free movement of workers. Despite this, Malawi does allow nationals 
from all ZRB states, except for Angola, to enter visa-free. Malawi also performed moderately to 
poorly in the dimension of trade integration based on tariffs and imports. Malawi appears to be only 
weakly integrated into regional value chains. It did, however, perform moderately in relation to 
infrastructure. It performed poorly with regard to financial integration, particularly because of high 
inflation rates.  

The Malawi Growth and Development Strategy 2011 states that there have been measures to simplify 
the trade regime, and trade and industrial development are identified as key priority areas. There is 
also a focus on enhancing transport for regional integration, including an efficient rail network and 
a transport system to connect other regional sea ports. 

 

8. Climate Change Planning  

The ZAMCOM Agreement Article 5 states: 

The objective of the Commission is to promote the equitable and reasonable utilisation of the 
water resources of the Zambezi Watercourse as well as the efficient management and 
sustainable development thereof. To that end the Commission shall have the following functions: 

e) Foster greater awareness among the inhabitants of the Zambezi Watercourse of 
equitable and reasonable utilisation and the efficient management and sustainable 
development of the resources of the Zambezi Watercourse. 

Though the ZAMCOM Agreement does not directly address climate 
change, the risk to water security posed by climate change necessitates an 
increased focus on sustainable development in the ZRB. Climate change 
R&VAs, as well as the associated scenario planning, are key inputs in 
development plans for all sectors of the economy. Integrated development 
planning needs to incorporate current and future climate change scenarios 
and their effect on water availability. These mechanisms, which require 
regular updates, ensure that some flexibility can be built into national allocation plans, and 
ultimately into Basin allocation strategies and strategic plans. The risks posed by climate change and 
associated water variability need to be considered when undertaking EIAs for planned 
developments, in regard to both national and transboundary impacts. It is therefore important that 
national EIA regulations, or RBO guidelines, explicitly require consideration of climate change 
impacts. 

Malawi’s climate change policy framework is comprehensive, consisting of the National Climate 
Change Policy, 2013; the National Climate Change Management Policy (NCCMP), 2016; the National 
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Climate Change Response Framework, 2015; the National Climate Change Investment Plan, 2013; 
the Second National Communication to the UNFCCC (NC2), 2011; and the National Adaptation 
Programme of Action (NAPA), 2006. 

Malawi has conducted several R&VAs. The most recent R&VA was conducted for the NC2 in 2011; 
the outputs of this assessment were used as inputs into various sector-specific models to assess the 
impacts of temperature and precipitation changes on the performance of Malawi’s livelihood systems 
and key socio-economic sectors.  

The multisectoral economic and environmental imperative for climate change adaptation is clearly 
articulated in all policy documents, including the Malawi Growth and Development Strategy II 
(2011–2016) (MGDS II). The MGDS, Vision 2020, and the National Environment Policy (2004) 
emphasise the adverse impacts of climate change and the necessity to promote sustainable 
development pathways. The Government of Malawi deliberately prepared an addendum to the 
MGDS I in order to incorporate and strengthen coverage of climate change issues in national 
development strategies.  

MGDS II identifies climate change mainstreaming as a priority area for action; it outlines several 
strategies, including the development of adaptation and mitigation measures for climate-related 
impacts. Equally, the National Water Policy provides that water planning should incorporate disaster 
preparedness and management in response to the increased frequency of extreme weather events 
caused by climate change and climate variability.  

While Malawi has made significant progress in mainstreaming climate change throughout sectoral 
plans and strategies, especially within the agricultural, water and irrigation sectors, this is often not 
stated clearly enough. There is still a need for harmonisation of climate change strategies across 
sectors, and for the development of clear mandates, roles and responsibilities for all sectors and 
stakeholders. 

Malawi’s policy framework clearly aligns with the international principles found in the SADC Revised 
Protocol. The National Environment Policy, NC2, NCCP, and NCCMP, in particular, uphold the 
following principles: the protection of human rights and freedoms, gender equality, sustainable 
development, equitable development, the polluter pays principle, the precautionary principle and 
informed stakeholder and community participation. Moreover, the Constitution of Malawi 
recognises the need to shape the path of sustainable development by embracing principles of 
environmental protection and sustainable natural resource use. 

Notably, Malawi has made progress in decentralising some of its environmental functions. With 
assistance from the Danish International Development Agency (DANIDA) and the United Nations 
Development Programme (UNDP), the Government of Malawi has established the position of 
District Environmental Officer (DEO) in all District Councils in the country to promote 
environmental education and climate change initiatives at all levels. 

9. Conclusions 

Malawi is to be commended for the comprehensiveness of its water resource legislation and the 
extensive detail it contains. This enables decision makers to regulate with clarity and certainty, and 
provides an imperative to ensure that licence conditions are adequate, monitoring is mandatory in 
all cases, and adequate consideration is given to environmental and social impacts. This detail is 
carried through into other legislation such as its EMA, where the types of projects requiring an EIA 
approval are considered and described in some detail. This detail is also carried through into its 
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Master Plan for water resources, which provides a comprehensive assessment of the existing state of 
water resources, future plans and an assessment of demand and supply.  

However, although there is little to criticise in terms of the substantive content of its laws, they are 
lacking insofar as international principles of water resource management are concerned. The WRA 
in particular would benefit from the inclusion of overarching principles to direct decision making, 
including the principle of ERU, the precautionary principle and the duty to avoid harm. Similarly, 
clarification should be given in the Act about the types of transboundary considerations which should 
be considered when issuing licences and permits. Transboundary water supply and demand should 
also be a mandatory requirement of the water balance in the Master Plan, to the extent that it is 
possible to estimate such volumes. Similarly, guidelines or additional provisions in the WRA on the 
content of environmental flow assessments would be beneficial, as would a mandatory provision 
requiring the Minister to establish a reserve for all rivers across the country (this is currently a 
discretionary provision). 

Whilst in practice, and particularly in relation to climate change, disaster management is well 
addressed, the laws relating to disaster management require updating and elaboration, in particular 
regarding disaster management plans at different levels of government, vulnerability assessments, 
and early warning systems.  

In relation to planned development there appears to be a comprehensive EIA regime in place; 
however, it would benefit further if guidelines could be added on how transboundary impacts should 
be included and considered in the EIA, with a particular focus on hydrological impacts. Provisions 
allowing for strategic environmental assessments should also be considered. 

Similarly, in relation to energy planning, it is currently unclear what the longer-term (2030) energy 
mix is to be in the country, and we have only had sight of Ministerial statements to this effect from 
2015. It would be useful to integrate such plans into the Master Plan for water, to ensure that the 
water-related impacts of these plans are taken into account within the overall water balance. We have 
also not seen any information regarding benefit sharing in the country, and this may be an issue 
which needs further consideration in the relevant policies and plans of the country.  

We consider Malawi’s climate change policy framework to be comprehensive. Whilst the country has 
made significant progress in mainstreaming climate change throughout sectoral plans and 
strategies, especially within the agricultural, water and irrigation sectors, this is often not made clear 
enough. There is still a need for harmonisation of climate change strategies across sectors, and for 
the development of clear mandates, roles and responsibilities for all sectors and stakeholders. 
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D4  Mozambique – Country Level Key Findings 
As established early in this process, the dimensions of water security frame and underpin the 
equivalence and comparative assessments. Accordingly, this section includes:  
• an overview of the country’s legislative and policy regime and an institutional review;  
• a summary of each country assessment in terms of the dimensions of water security; 
• relevant sections of the ZAMCOM Agreement and their relevance; 
• the key outcomes of the country assessment, in terms of the dimensions; 
• conclusions drawn about key findings for the country.  
 
Included in the summary is an additional level of analysis which leverages the Assessment of the 
Implementation of the Regional Water Policy Mozambique, conducted by SADC in 2013 (We refer 
to this report as ‘SADC - Mozambique (2013)’). The purpose of this study was to determine the 
degree of alignment between national water policies and the SADC Regional Water Policy (RWP) 
(2006), as per the requirements at section 3.4 of the RWP. Insights from this study are presented in 
boxes where relevant. 
 

1. Legislative and Policy Regime  

1.1 Domestication of International Law 
The Constitution of Mozambique explicitly gives the norms of international law “the same force in 
the Mozambican legal order as have infra-constitutional legislative acts” (Article 18, Constitution of 
Mozambique). Moreover, the Constitution at Article 43 provides that the Bill of Rights must be 
interpreted “in harmony with the Universal Declaration of Human Rights and with the African 
Charter on Human and Peoples’ Rights.” International law norms thus come into effect as soon as 
they have been ratified and published in the National Gazette (MISA Mozambique, 2011). Their 
transformation is not required, as the Constitution recognises them as sources of law from that 
moment on (MISA Mozambique, 2011). Upon publication, the international law instrument 
theoretically becomes enforceable in the courts. This notwithstanding, international law has never 
been directly enforced in Mozambique (Durojaye, 2016). However, in President of the Republic of 
Mozambique v Ncomacha, the Supreme Court of Mozambique held that traditional authorities were 
obligated to consider both constitutional principles and international human rights law in making 
their decisions (Killander & Adjolohoun, in Killander (ed), 2010).  

Notwithstanding the clarity provided by Mozambiques Constitution, the position regarding the 
hierarchical nature of international law ratified by Mozambique is not clear (MISA Mozambique, 
2011). It is limited to stating that international laws have the same value as the respective instrument 
of ratification (MISA Mozambique, 2011). It appears that the legislator intended for the norms of 
international law to have the status of law if a Resolution of the Assembly of the Republic ratify them, 
and if ratified by a resolution of the Council of Ministers they would have the status of a Decree 
(MISA Mozambique, 2011).  

It is argued that although Mozambique is monist in theory, in practice, however, ratified 
international law instruments are rarely applied in courts. Thus, the country is just as much a dualist 
state (Durojaye, 2016). In light thereof, legislators should adopt pragmatic legislative practices and 
thus transform international norms into domestic laws in the same way that other laws are adopted 
(MISA Mozambique, 2011). The lack of generalised and consolidated use of the “Resolution” as a 
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legal instrument that puts international norms into effect partially explains the deficit in knowledge 
and implementation of international norms (MISA Mozambique, 2011).  In practice, the 
implementation of international law is relegated to a secondary level, as the implementers are 
inclined to taking more account of the laws, decrees and Ministerial diplomas that they are familiar 
with implementing (MISA Mozambique, 2011). Consequently, international law is side-lined, and 
the valuable contribution that it would make towards the development of domestic legislation is lost 
(MISA Mozambique, 2011).     

In short, the constitution of Mozambique establishes a monist system, however, in practice domestic 
courts seldom rely on standards found in international instruments (Durojaye, 2016). Although 
ratified international agreements are part of the domestic legal system, the approach of the courts in 
their limited usage of international law suggests that it is not adhered to (Durojaye, 2016). This leads 
to the conclusion that for the provisions of the SADC Revised Protocol and the ZAMCOM Agreement 
to be applied by decision makers and properly considered by the courts they should be formerly 
incorporated into Mozambican legislation.  

Although Mozambique has not formally ratified the UN Convention, and have thus not domesticated 
it into national water law, the SADC Revised Protocol, and the ZAMCOM Agreement, which they 
have ratified, incorporate many of the core principles of international water law. Many of these 
principles are established as customary international law, and in this way the country is obligated to 
uphold these principles. 
 

1.2 National Legislative and Policy Regime 
The Water Law of 1991 (referred to below as the Water Law) is the primary water legislation in 
Mozambique. It operates together with the Mozambique Environmental Law 1997 (referred to as the 
Environmental Law). A number of decrees have also been published to give effect to the Water Law 
and the Environmental Law, including Decree 43-2007 (Regulation of Water Licenses and 
Concessions (Decree 43); Decree No. 18-2004 (approving the Regulation on Environmental Quality 
and Effluents’ Emissions); Decree No. 18-2012 (approving the Regulation on Research and 
Exploitation of Groundwater); Decree No. 19-2009 (creating the Water and Sanitation Infrastructure 
Administration);  Decree No. 25-91 (enforcing the operation of the National Water Council); Decree 
No. 26-91 (creating the Regional Water Administrations); and Ministerial Order No. 70-2005 on the 
Regional Water Administration of Zambezi River, which gives effect to the Statute of the Regional 
Water Administration of Zambezi River.  
The Water Law emphasises the management of water on the basis of (transboundary) river basins, 
creates a legal framework for water allocation and water pricing, and introduces a form of 
decentralisation of water resources management.  

To implement the 1991 Water Law, the 1995 National Water Policy aimed to guarantee the attainment 
of a sustainable water supply and sanitation, but also referred to agricultural water management in 
particular (FAO, 2017). The 2007 National Water Policy reviews and updates the previous policy, 
with the main objectives towards 2025 being to satisfy basic needs of human water consumption; 
improve sanitation in urban and rural areas; use water efficiently for economic development; preserve 
water for environmental conservation and reduce vulnerability to floods and droughts; and reach 
agreements on water allocations and management coordination for international river basins. The 
2007 National Water Policy is given further detail through the 2007 National Water Resources 
Management Strategy (NWRMS). Its main objective is to implement the National Water Policy. We 
are only aware of the 2007 strategy and to the best of our knowledge, unlike many other riparian 
states, there is no recent national master plan/water strategy or similar document which serves as an 
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overarching and up to date source of information about the status of water resource strategy, 
availability, demand, development and management in the country. 

2. Institutional Framework 

The lead agency for water and sanitation in Mozambique is the Ministry of Public Works and Housing 
(MOPH). Under the MOPH, the National Directorate of Water (DNA) is the recognised sector focal 
point.13 The role of the DNA is to prescribe policy and to undertake planning and monitoring and 
reporting, and provide rural water supply, and sanitation in certain instances. In addition, the DNA 
has major responsibilities for international rivers, hydraulic works and water resources management. 
Urban water supply is provided by the Water and Sanitation Infrastructure Management Unit.  

The Water Law creates Regional Water Administrations and River Basin Management Units. There 
are five Regional Water Administrations at the regional level, which are responsible for water 
management and development in their respective river basins. They control the irrigation systems, 
and collect water fees and hydrological data. They are autonomous but report to the DNA. In areas 
not yet covered by a Regional Water Administration, the Provincial Directorate of Public Works and 
Housing is the authority responsible for water resources management. One of the Regional Water 
Administrations is the Administration for the Zambezi; it covers the portion of the basin in 
Mozambique.   
Mozambique is situated downstream to nine transboundary river basins; thus, transboundary waters 
are given particular attention in its policies and plans as well as from an institutional perspective. In 
order to manage this interaction, the DNA established an International Rivers Office, which is 
mandated with liaising with neighboring countries and the SADC Water Sector.  
Poor institutional coordination and performance is a common critique of the Mozambican water 
sector (SADC – Mozambique, 2013). Institutions involved in the management of water are 
fragmented by sectoral divisions, most notably between agriculture, energy, industry, finance and 
water and sanitation supply (UN, 2009). Thus, it is important to enhance water sector coordination 
through intra- and inter-sectoral institutional alignment.  

 

3.  Equitable Access 

3.1 Principles 

The ZAMCOM Agreement Article 12 states: 

1) In the implementation of this Agreement, the Member States commit themselves to the 
following principles: 

                                                

 
 

 
 

 
13 In 2015 the DNA was split into the DNGRH (water resources) and the DNAAS (water supply and sanitation). 
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a) Sustainable development; 

b) Sustainable utilisation; 

c) Prevention of harm; 

d) Principle of precaution; 

e) Inter-generational equity; 

f) Assessment of trans-frontier impacts; 

g) Co-operation; and 

h) Equitable and reasonable utilisation. 

 

2)  These principles shall be interpreted according to the provisions of Article 3 of the SADC 
Protocol, and developed in accordance with the latest scientific concepts and with the best 
international practices. 

The principles of international water law and international environmental law, as 
contained in Article 3 of the SADC Revised Protocol (2000) and Article 12 of the 
ZAMCOM Agreement (2004), are an important part of progressive water resource 
management. The incorporation of these principles into national water policy 
advances harmonisation with the SADC Regional Water Strategy (2006), which in 
turn advances harmonisation across the Basin, as targeted by strategies 3.2(a) and 
4.4(a) of the Regional Water Strategy, as well as priority intervention 1.2 in the Regional Strategic 
Action Plan Phase IV. These principles are the common basis for the further evolution of national 
policy and legislation in a harmonised way across the Basin. Such harmonisation advances 
environmental impact assessments (EIAs), Basin allocation strategies, notification procedures, 
benefit sharing approaches, as well as the rules and procedures for information sharing – all of which 
are predicated by these principles.  

The principle of equitable and reasonable utilisation (ERU) is not explicitly set out in the laws and/or 
policies of Mozambique. As an alternative, the Water Law requires water resources to be used in a 
rational (and economic) manner. Rationality is a strong feature of the law and Article 13 directs how 
the General Scheme for the Appropriation of Resources should allocate resources and provides that 
allocation must ensure the "correct appropriation of available resources, and the rationalisation of 
their use". The Law also seeks to ensure a “balance between all water users” in the case of conflicting 
water uses. There is also a general objective of “balancing and harmonising regional and sectoral 
development”. Similarly, Article 5 of Decree 43 provides that one of its objectives is to "guarantee 
the sustainable use of water resources, by a better appropriation of water, in accordance with a global 
and environmentally integrated vision." There is however no direct recognition of the need for ERU 
(particularly in the case of the inventory or licensing), the principle of significant harm or the 
precautionary principle.   

During stakeholder consultations, a comment was made that the provisions relating to “rational” 
utilisation were the same as those relating to ERU. The direct meaning of “rational” cannot be easily 
equated with “reasonable and equitable” and we believe the two are separate legal concepts. Given 
that the national water law came into force before the United Nations Convention on the Law of the 
Non-Navigational Uses of International Watercourses (1997) and the SADC Revised Protocol (2000) 
where “equitable” and “reasonable” utilisation are specified, Mozambican law could be greatly 
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strengthened by incorporating these now well accepted principles of international water resource 
management.  
The duty to avoid significant harm is one of the key principles in international water law, and is 
present in the SADC Protocol and the ZAMCOM Agreement. The National Water law at article 8(g) 
stipulates that the State shall be responsible to implement a policy for water management aimed at 
"the prevention and combatting of the harmful effects of water, and in particular, soil erosion and 
flood control." Although the need to prevent and combat the harmful effects of water is mentioned in 
the Act, there is no mention of such a principle applying to a transboundary context. Thus, the duty 
to avoid significant harm is absent from the laws of Mozambique. Such a key principle should be 
present in domestic law to guide decision makers, especially when determining equitable and 
reasonable utilization in the contect of planned measures. 

3.2 Determination of supply and demand and priorities of use 

 
The ZAMCOM Agreement Article 10 states: 

1) The functions of ZAMTEC shall be to: 
b) develop the Strategic Plan for the Zambezi Watercourse and recommend it to the Council for 
approval. 
Article 14 states: 

9) Member States shall conduct their management and development plans, projects and programmes 
relating to the resources of the Zambezi Watercourse in accordance with the Strategic Plan. 

 
Information on water supply and demand is key to developing national water allocation plans and 
strategies that provide for the needs of the various sectors of the economy. This forms the basis for 
resilient development of these sectors. National allocation plans are equally important at a Basin level 
as they provide the basis for negotiating and developing Basin allocation plans and strategies. Without 
an understanding of national allocation needs and priorities, allocation amongst Basin states is not 
possible. Negotiating a Basin allocation plan that satisfies all Member States is fundamental to the 
cooperative management approach that informs the development of a strategic plan for the Basin. 
This will optimise the use and development of water resources across the Basin. 
In terms of the Water Law, the Ministry must develop an inventory of water resources that detail both 
the available and potential water uses, above land and subterranean, and the balance between water 
resources and needs. This inventory must contain information regarding water quantity and quality. 
Although the law is not clear in this regard, it appears that this inventory is then intended to inform 
the General Scheme for the Appropriation of Water Resources, contemplated by Article 13. 
Unfortunately Article 13 is very limited in its content and gives little direction as to the process to be 
followed for the development of and the detailed minimum content be contained in this particular 
Scheme. Rather broad overarching policy objectives are stated for this Scheme requiring it to provide 
for the “correct appropriation of available resources and the rationalization of their use”; the balancing 
and harmonisation of national and regional sector development (there is no mention of 
international/transboundary harmonisation), and to ensure that appropriation does not prejudice 
minimum environmental requirements of the resource.  To the best of our knowledge a General 
Scheme for the Appropriation of Water Resource has not been developed. As mentioned above, aside 
from the 2007 water policy and related strategy, we are not aware of any recent strategies and plans 
(i.e. in the last 10 years) which have been adopted by government to facilitate water resource 
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management. For example a plan or strategy/scheme which sets out available water supplies, uses per 
sector, future demand, environmental conditions of the resource and the like. We are sensitive to the 
financial constraints within the country and challenges encountered in developing such plans, 
however, to the extent we are correct and that no such plan is in place, this is considered a considerable 
gap in current policy and resource management. 

The inventory and scheme at a national level operation in conjunction with regional registers and 
plans. In terms of Article 18, Regional Water Administrations are required to create a register of water 
(presumably supply) and of private appropriation (presumably current and future demand for private 
use). They are also required to develop a “hydrological occupation plan” for the region. Unusually, 
there are no minimum requirements for such plans and there is no clarity as to what the objective of 
these plans is, and so it is unclear whether they must contain a catchment level water balance and it 
is also unclear what the legislative and public participation process is for their development.  Article 
20 of Decree 43 however confirms that these plans must include the priorities of private use for each 
region. In other words domestic needs are always afforded the priority of allocation, and then regional 
plans are required to prescribe the other “private use” priorities.  Article 26 of the Water Law also 
affords “priority” to environmental requirements, stating that private water uses which are prejudicial 
to the quantity of water required for private protection may not be “authorized”.  Ideally this should 
not only be an issue for licence applications but this priority must also be  reflected in proposed new 
minimum requirements for regional hydrological occupation plans). Although Article 14 of the Water 
Law, which relates to international co-operation, contains an objective of co-operation which 
envisages “the allocation of water resources in the common interest, and their joint appropriation”, 
there is no duty to take transboundary supply and demand into account in developing the national 
inventory or General Scheme for the Appropriation of Water Resources. In other words, the law 
contemplates that allocation at a transboundary level should serve the joint interests of states, however 
there is no domestic provision which seeks to internalize this consideration into local schemes and 
inventories. The same applies to the regional plans discussed below.  
In addition to the Water Law aspects of water allocation, water demand management and resolution 
of conflicts are regulated under Decree Nr. 43/2007. This decree addresses the implementation of the 
national Water Law (Law Nr. 16/91) and guarantees water for domestic use, and allocates water 
according to development priorities.  
We were unable to determine whether provision in made in Mozambican law or policy for water 
efficiency targets for water users in various sectors, the absence of such a good practice should be 
rectified. Likewise, we have found no evidence that the good practice of mandating relevant 
departments or institutions to monitor and report on the usage of water per sector, against national 
allocations, using a needs based and/or rights based approach and informed by scientific evidence is 
in place. 
Mozambique Box 1: SADC - Mozambique (2013) on Water Supply 

• The RWP urges member States to promote alternative sources of water such as 
rainwater harvesting, desalination, reuse of water, recycling and reclamation. 
Relevant research should be promoted as and where appropriate. This has not been 
included in the NWP has a water supply management alternative and no policy has 
been put on this matter. 

3.3 Allocation of supply: licences and permits 

The ZAMCOM Agreement Article 10 states: 

1) The functions of ZAMTEC shall be to: 
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b) develop the Strategic Plan for the Zambezi Watercourse and recommend it to the Council 
for approval. 

Article 14 states: 

9) Member States shall conduct their management and development plans, projects and 
programmes relating to the resources of the Zambezi Watercourse in accordance with the 
Strategic Plan. 

Information on water supply and demand is key to developing national water 
allocation plans and strategies that provide for the needs of the various sectors of 
the economy. This forms the basis for resilient development of these sectors. 
National allocation plans are equally important at a Basin level as they provide 
the basis for negotiating and developing Basin allocation plans and strategies. 
Without an understanding of national allocation needs and priorities, allocation 
amongst Basin states is not possible. Negotiating a Basin allocation plan that 
satisfies all Member States is fundamental to the cooperative management approach that informs 
the development of a strategic plan for the Basin. This will optimise the use and development of 
water resources across the Basin. 

Domestic water use and small scale private irrigation is not subject to licensing and only private uses 
are. The National Law contemplates that such private use will be either based on law (domestic use 
and reasonable and foreseeable agricultural needs), licence or concession. Regional Water 
Administrations are responsible for licensing and the granting of concessions relating to the use and 
appropriation of water. The reasonable domestic use and uses for agricultural needs are only 
allowable from specified resources, such as deposits, spring water, groundwater and rainwater (i.e. 
whilst granting some special dispensation for agricultural users they may not use water in terms of 
this approval from rivers). Licensing is required for abstraction and for discharges, as well as for “the 
use and appropriation of water beds” including the alternation of the margins or beds of streams, 
lakes and the like. It only applies to groundwater abstractions in “protection zones”, in the case of 
non-protection zones, these would be regulated by a concession requirement. There is also a specific 
reference to the need for licences in the case of crops and plantation establishment, the cutting down 
of trees in certain areas, and the extraction of material from beds and banks. Licences may be valid 
for up to 5 years and may be renewed. This helpfully facilitates a process of adaptive management in 
the licence terms and conditions as circumstances change.  Concessions are required for all water 
uses not regulated by a licence requirement (i.e. private water uses other than those identified in the 
preceding section of this paragraph). Concessions may be valid for up to 50 years.  

Minimum conditions for licences and concessions are contained in Ministerial Diploma 7-2010.  The 
grounds for refusing an application are set out in Article 34 of Decree 43 and include the lack of 
available water (presumably being informed by relevant regional and national plans and schemes), 
the need for the protection of human and environmental minimum needs, if the use will affect water 
quality or negatively affect pre-existing rights holders, or if the discharge (where relevant) will not 
affect the implementation of existing plans and programmes. There is no duty to take transboundary 
considerations such as available flows into account, however when issuing or rejecting a licence or 
concession application.  

3.4 Environmental reserves and flows 

The ZAMCOM Agreement Article 14 states: 
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3) Member States shall take all appropriate technical, legislative, administrative and other 
measures in the utilisation of the Zambezi Watercourse in order to: 

a) Prevent, reduce, or control pollution of the surface and ground waters of the 
Watercourse and to protect and enhance the quality status of the water and associated 
ecosystems for the benefit of present and future generations. 

Environmental reserves (or environmental flows) refers to the quantity and 
quality of water needed to keep a freshwater system, such as a river, and its 
dependent ecosystems healthy. This includes the services which ecosystems 
provide, such as water filtration, drinking water, irrigation, provision of fish as a 
food source, nutrient cycling and erosion regulation. Failing to provide for 
environmental flows endangers all the ecosystems and livelihoods that depend on 
the river. Understanding and accounting for environmental flows and reserves is 
therefore an important aspect of monitoring, and needs to be taken into account in water allocations. 

The General Scheme for the Appropriation of Water for the country is required to “defend the 
environment, guaranteeing that the use and appropriation of water shall take place without prejudice 
to the minimum flow and the ecological flow, and shall respect, to the extent possible, the natural 
layout of water deposits and courses” (Article 13). This implies that the state must determine what 
the minimum environmental reserve must be. There is no express mandate in the law directing 
authorities to do this, rather it is implied in the wording for the scheme. Article 26 provides that 
"private use of water which is prejudicial to the quantities of water necessary for environmental 
protection, shall not be authorised" and abstraction may also only take place “so long as it does not 
place the ecological equilibrium or the environment at risk”.  The National Water Policy 2007 makes 
no mention of environmental flow assessments. There are multiple references to ensuring that the 
basic needs of the environment are met, however little guidance on the process for determining it. For 
example it is unclear whether it is a regional or national function. Ideally the law should be amended 
to refer to set out the legal requirements for a determination of the environmental reserve and provide 
criteria for the process and methodology of its determination, for example environmental flow 
assessments. 
An interesting provision is Article 49 of the Water Law, which provides that concessionaries of 
hydroelectric appropriations are obliged to leave such flows as have been judged necessary for the 
safeguarding of the public interest and interests of third parties, in accordance with the approved 
operating scheme, to flow permanently downstream of dams. Therefore, whilst the flow provisions 
are not particularly well developed, at least in the case of hydropower development some attention 
has been given to the need to avoid a disruption of environmental flows. 

3.5 Regulation of water pollution 

Water pollution is regulated by the Regulations on Quality Standards and Effluent Emissions Decree 
18/2004. These regulations generally regulate various emissions to the environment including water 
discharges, and they set applicable standards.  The Water Law also includes a polluter pays principle. 

It does not seem that there is any legal mandate to develop resource quality objectives for the rivers 
in Mozambique.  

Mozambique Box 2: SADC - Mozambique (2013) on Environmental Regulation 
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• Further legislation development is required to deal in detail with environment 
issues related to water, particularly those related with penalties to polluters.    

3.6 Information management, monitoring and reporting 

The ZAMCOM Agreement Article 15 states: 

3) Member States shall employ their best efforts to collect and, where appropriate, to process 
data and information with regard to the Zambezi Watercourse, in a manner which 
facilitates its utilisation by the Secretariat and other Member States. Where appropriate, 
Member States shall make every effort to employ the standardised methodology for 
collecting, processing and disseminating data and information recommended by the 
Commission. 

The monitoring and reporting on hydrological data, including water quantity and 
quality, at a catchment as well as at a national level is a vital component of water 
resource management. This information is used to inform the prioritisation of 
water uses at a time when water supply is increasingly uncertain. Without this 
information, long-term planning is not possible. This prioritisation requires that 
water supply and demand are monitored at a catchment level, and fed into a 
national-level repository of information. This requires establishing a mandated 
body, with clear duties, responsibilities and procedures for monitoring and reporting on water supply 
and demand at catchment, as well as at a national level. This information is vital for Basin-level 
decision making as is explored in more detail below, as well as for transboundary EIAs and 
determining courses of action for mitigating potential harm. 
In relation to information gathered by the state, there is a general and non-specific requirement upon 
Regional Water Administration Bodies to "collect and maintain updated hydrological data necessary 
for the management of hydrographic basins". The General Inventory of Water Resources must also 
inventory the national state of water quantity and quality. This implies a duty to monitor and update 
this information (as the inventory is required to be updated periodically). The (national) General 
Inventory of Water Uses (Article 9) also must include an inventory of  available and potential water 
resources, which implicitly includes a duty to obtain and maintain information on watercourse and 
groundwater flows.  It would be helpful to include an itemized list of issues which the authorities are 
obliged to monitor, for example environmental flows, surface and groundwater flows and the like and 
which entity within government is responsible for such monitoring.  
 

Furthermore, Regional Water Administration Bodies have a duty to inspect and monitor compliance 
with water use licence and concession conditions and during this process they would be able to obtain 
and collate information.   
The Regional Water Administrations have apparently established hydrological stations for flood 
forecasting and also for monitoring water flows. Water quality monitoring is also done annually on a 
quarterly basis (GWP, 2010). The Ministry and Regional Water Administrations are also legally 
responsible for creating a monitoring licence and licence compliance.  
In relation to self-regulation and information provided as a result thereof, Article 22 sets out the 
requirement that the application for a licence include information regarding "the method proposed for 
the measuring of ...effluents". The translated laws available to us for review did not make mention of 
a duty upon licence holders to monitor and report information and it appears that there is little self-
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regulation imposed upon users. It would be useful to include such a mandatory requirement in 
domestic laws to enhance the ability of the state to collate information and ensure compliance and 
transboundary management, thereby also reducing the regulatory burden on the state. 

The legislation does not oblige specific government departments or agencies to interface with RBOs 
and share particular information, despite the duty to share data and information imposed by the 
ZAMCOM Rules and Procedures for Sharing of Data and Information. Such a mandate or obligation 
would assure that compliance with the above Rules and Procedures filters through the relevant 
governmental channels and will improve compliance. 
 
Mozambique Box 3: SADC - Mozambique (2013) on Monitoring and Evaluation 

• There is a lack of reliable data and information of water resources in the 
country and this is in great part related to lack of effective monitoring and 
evaluation systems capable of tracking the data in an efficient and acceptable 
manner. Hydrologic networks and collection of reliable data on water 
availability, use and demand, as well as environmental data, were seriously 
neglected in Mozambique over a long period of time. This has the direct 
consequence that the analytical basis for making important water resources 
decisions such as water allocation and investment prioritization, remain weak 
and may lead to poorly justified, non-optimal and delayed actions (World 
Bank, 2011). 

• The absence of an overall strategy for development of water resources 
information systems resulted in the establishment of fragmented sub-systems, 
normally lacking coordination and data sharing mechanisms. There is no lead 
institution to guide and co-ordinate the development of an integrated system, 
and implementation has been mostly driven by donor-funded initiatives in 
response to specific demands 

• Monitoring and evaluation of the water sector achievement of goals, 
objectives, policies, strategies and institutional performance are highlighted 
as crucial by the RWP and clear policy statements were given to motivate 
member States to include them in their water policies. This has not been given 
emphasis in the NWP and it is critical since it allows redirection of efforts and 
investments in areas where the performance is not satisfactory.  

3.7 Information databases 

The ZAMCOM Agreement Article 11 states: 

6) The Secretariat shall: 

c) collect, obtain, collate and evaluate, data and information with regard to all 
relevant aspects of the Zambezi Watercourse as well as disseminate all such data 
and information to the Member States.  
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Maintenance by each riparian state of a national database of regularly updated 
relevant information, critical for national water resource management, 
provides useful information to relevant national planning departments. At a 
transboundary level such national databases feed into Basin-level databases, 
which enables Basin-wide planning and provides critical input information for 
mechanisms such as a Basin decision support system (DSS). To build an 
effective Basin-level database, members of the River Basin Organisation 
(RBO) need to agree on the form, quality and type of information required, 
and take the necessary steps at a national level to ensure that the required 
information is gathered and shared as agreed. This includes information sharing procedures, 
prohibited substances lists, water quality standards, alien and invasive species lists and so on, which 
are best developed collaboratively. 
The ZAMCOM Agreement Article 10 states: 

2) The powers of ZAMTEC shall be to: … (e) make recommendations to the Council on the 
standardised methodology to be adopted by Member States for collecting, processing and 
disseminating data and information with regard to all aspects of the Zambezi Watercourse. 

Article 15 states: 

3) Member States shall employ their best efforts to collect and, where appropriate, to process 
data and information with regard to the Zambezi Watercourse, in a manner which 
facilitates its utilisation by the Secretariat and other Member States. Where appropriate, 
Member States shall make every effort to employ the standardised methodology for 
collecting, processing and disseminating data and information recommended by the 
Commission. 

The availability of detailed information is vital for decisions at a transboundary 
planning level as a component of mechanisms such as the river basin DSS. The 
importance of information is recognised at an RBO level through the 
development of certain rules and procedures pertaining to the sharing of 
information. Member States are not legally required to domesticate RBO 
procedures, such as the ZAMCOM Rules and Procedures for Sharing of Data and 
Information Related to the Management and Development of the Zambezi 
Watercourse. However, including them in national laws or regulations helps to 
raise awareness amongst stakeholders and relevant national authorities, and contributes towards 
developing consistent practices nationally. This contributes towards harmonising information 
management practices across the basin.  

The Water Law does not consider or regulate the development of an information database for 
domestic or transboundary resources or an entity within government responsible for collating a 
repository of this information. The Water Law only considers a general objective of sharing 
information of common interest with other countries, without specifying the content of the 
information. To this end specific details regarding the nature of the information to be shared, when 
to share information, and the format for information sharing should be included in national law or 
policy. This view found strong support during stakeholder engagements. 

3.8 Alien and invasive species 

The ZAMCOM Agreement Article 14 states: 

• Equitable access, 
and ERU 

• Planned 
development 

• Climate change 
planning 

• Benefit sharing 

• Planned 
development 

• Equitable 
access 

• Benefit sharing 
• Climate change 

planning 
 



SECTION D. National Equivalence Assessment & Gap Analysis 
D4. Mozambique  
 

178 
ZAMCOM Agreement Comparative Assessment & Gap Analysis 

3) Member States shall take all appropriate technical, legislative, administrative and other 
measures in the utilisation of the Zambezi Watercourse in order to: 

a) Prevent, reduce, or control pollution of the surface and ground waters of the 
Watercourse and to protect and enhance the quality status of the water and associated 
ecosystems for the benefit of present and future generations. 

b) Prevent, eliminate, and mitigate control adverse transboundary impacts. 

Equitable access to water implies not only the quantity of water available but 
also access to water of a suitable quality that is fit for purpose. This means it is 
essential to reduce and prevent pollution, prohibited substances and alien and 
invasive species. Setting up pollution control regulations, and enforcing them, 
is vital for providing water of a suitable quality to citizens for drinking and 
domestic needs. Similarly, each riparian state needs to put in place national 
regulations for prohibited substances and invasive species. Such regulations also protect ecosystem 
services that support the livelihoods of citizens.  Cooperatively developed water quality standards, as 
well as a common list of prohibited substances and alien invasive species (aquatic weeds), advances 
equitable access to water resources across the Basin. 

Alien and invasive species are regulated under the Control of Exotic Invasive Species Decree 
25/2008. This Decree approves the Regulation on the control of invasive exotic species. The  
Regulation specifies the requirements to be satisfied in order to carry out any activity related to the 
import, transit and storage of invasive exotic species, in order to protect national plants and prevent 
any plant disease. In particular the Regulation requires holders of rights to use and exploit land to 
notify the authorities of the presence of such species, and to take “necessary measures to control and 
eradicate them as well as prevent their dispersion”. The list of species which are regulated is not 
included in the decree.   

3.9 Human rights to water 

The Constitution, which was adopted in 2004, requires the government to ensure sustainable 
development while preserving the environment so as to improve the quality of life of its citizens 
(Article 117). It does not set out any specific rights of citizens to water or access to water.  

3.10 Public participation 

The ZAMCOM Agreement Article 16 states: 

8)  Member States shall ensure that the Public in an area likely to be affected by a proposed 
programme, project or activity are informed thereof and are provided with the opportunity 
for making comments therein or objections thereto as well as on the transmittal of such 
comments or objections to the Commission.  

Public – or stakeholder – participation in decision making relating to water 
resource development and management stems both from the UN Convention 
(1997), as well as the SADC Revised Protocol (2000), amongst other international 
conventions. Article 16(8) of the ZAMCOM Agreement also stipulates 
community involvement in developments. Developments along the watercourse 
often have transboundary impacts, so transboundary EIAs that include strong 
public/stakeholder participation are a requirement for advancing water security in 
the Basin. Transboundary EIAs and public participation are closely linked to 
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planned development and the associated notification procedures. In order to create obligations on 
developers, national legislation should impose a duty upon developers to undertake transboundary 
EIAs, including necessary public participation.  

The Water Law provides that the Ministry for Construction and Water must ensure that public 
participation takes place in relation to decisions regarding the policy of water management.  Except 
for this general provision, there appears to be little provision in the Law for public participation, 
despite the National Water Policy identifies this as a need. Under the Environmental Management 
Law, which applies to applications for Environmental Licences, there is a General Policy for Public 
Participation in EIA (Ministerial Decree 130/2006 of 19 July) which provides for opportunities for 
public participation in the EIA process on at least two occasions.  
Stakeholder participation need to be further motivated through adequate legislation. The existing river 
basin committees must be empowered enough as decision making platforms rather than consultation 
forums (SADC – Mozambique, 2013). 
Mozambique Box 4: SADC - Mozambique (2013) on Capacity Building 

• By Acknowledging research in water as a key component of capacity building, 
the Government approved in 2010, through the Decree 41/2012, the 
establishment of the Water Research Institute of Mozambique whose primary 
objective is to do research and coordinate research activities in water as a 
strategic way of contributing to the country development Agenda. At the 
regional level, WaterNet which is a regional capacity building network in 
water management has been contributing significantly in training SADC water 
professional in integrated water resources management. 

3.11 Interesting or useful provisions 

Article 14 of the Water Law is devoted to transboundary water resource management. It has several 
general empowering provisions allowing the participation of Mozambique in various transboundary 
water organisations of which it is a member, and allowing for the adoption of coordinated measures, 
allocation of water resource in the common interest, the exchange of information, and similar 
initiatives. Interestingly, Article 14(3) also contains a general mandatory provision which provides 
that the Council of Ministers “shall adopt the measures necessary for ensuring the execution of the 
recommendations and decisions taken” by transboundary water organisations. There is a further 
statutory provision compelling the implementation of decisions and recommendations (i.e. non-
binding decisions) taken and made by, amongst others, ZAMCOM, regardless of what such measures 
entail. This is a helpful example of how to domesticate some of the international provisions in the 
ZAMCOM Agreement, with the aim of achieving transboundary harmony and compliance with the 
ZAMCOM Agreement. Ideally further clarity should be given in the Water Law about what these 
obligations could entail, for example a specific duty to gather information regarding transboundary 
resources, etc.; however, at a high level it is useful to also have such a general provision mandating 
the implementation of ZAMCOM recommendations and decisions.  

4. Planned Development 

4.1 Transboundary projects: notification and consent 

The ZAMCOM Agreement Article 16 states: 
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1) A Member State planning any programme, project or activity with regard to the Zambezi 
Watercourse or which may adversely affect the Watercourse or any other Member State 
shall forthwith notify the Secretariat thereof and provide the Commission with all available 
data and information with regard thereto. 

 
The ZAMCOM Notification of Planned Measures Procedures (NPs) empower 
ZAMCOM to advise on whether the planned development can be said to be 
equitable and reasonable, and whether or not the planned development will cause 
significant harm. The NPs also suggest mitigation measures that may need to be 
undertaken as part of the development. NPs are fundamental to ZAMCOM’s role 
in the Basin, being linked to many activities that advance water security, such as 
transboundary EIAs, public participation, information sharing as well as dispute resolution. States 
have an obligation to comply with ZAMCOM NPs, regardless of domestication. However, 
incorporating the obligation into national law and assigning mandates to departments to manage the 
procedure creates the necessary clarity and facilitates an awareness of obligations to implement the 
process effectively.  

Mozambican law does not require a specific office/agency to expressly follow the process for 
notification of planned measures as set out in the ZAMCOM Agreement and the recently approved 
procedures. In order to meet good practice in this regard, such a clear requirement needs to be 
included in law or regulation. 

4.2 EIAs and SEAs for planned developments 

Whilst the ZAMCOM Agreement does not specifically mention EIAs, EIAs are seen as integral to 
enacting the precautionary principle contained in Article 12 of the Agreement. The principle of 
assessment of transfrontier harm, also contained in Article 12, as well as the notification provisions 
in Article 16, imply that the precautionary approach should also be utilised in situations of potential 
transboundary harm. By implication, EIAs should be utilised to determine the potential 
transboundary impacts of planned developments. 

EIAs are amongst the most valuable tools available to decision makers when 
planning for and managing water resources at both a national and 
transboundary level. They are a critical aspect of enhancing water security, 
with strong links to all the dimensions of water security. EIAs should 
incorporate identified opportunities for benefit sharing – advancing regional 
integration – as well as harm mitigation measures, into the EIA process. All 
the ZRB countries have EIA regulations in place requiring the consideration of 
impacts nationally. However, having guidelines or procedures for 
transboundary EIAs would strengthen these regulations and advance 
harmonisation across the Basin. Transboundary EIAs and the NPs are closely 
connected. Applying these together, consistently, will advance water security across the Basin.  

Variability in available water resources, as a result of climate change, urbanisation and development, 
poses risks to any planned development. This makes it important that EIA regulations require that 
the current and future effects of climate change on any planned developments be considered in EIAs. 
Failing to do so comes with many associated risks, such as damage caused by increased flooding, or 
stranded assets (such as hydropower stations) that are unable to perform as planned, due to reduced 
or uneven water availability. 
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The Environmental Law requires an environmental license accompanied by an EIA for certain 
developments. Decree No. 54/2015 lists the types of project which require an EIA, we understand 
that it includes projects with significant impacts, for example large-scale infrastructure (airports, 
highways), large-scale agriculture, forestry, fisheries and related industries (Category A projects); 
projects with a medium impact such as transmission lines and factories involved in the production 
of goods (Category B); and projects with minimal impacts such as small-scale agriculture, 
telecommunications infrastructure and similar projects. It is not known whether EIAs are required 
to take transboundary impacts into account however based on the unofficial translation we have 
reviewed this does not appear to be the case.  The Environmental Law and EIA regulations also do 
not provide for SEAs. 

4.3 Agriculture 

In order for the agricultural sector, as well as the fishing and fisheries sector, to 
see sustained or increased growth, reliable water of sufficient quality and 
quantity is required. A number of interconnected measures need to be in place, 
to ensure the necessary quantity and quality of water:  

• Sector development planning needs to integrate water resource 
planning.  

• Pollution control regulations need to be in place and enforced in order to protect biodiversity 
and ecosystem services. 

• Effective licensing and monitoring regimes are needed, to regulate consumption, effluent 
levels and overfishing. 

The 2013 National Agriculture Sector Investment Plan aims to develop infrastructure for irrigation, 
including development of wetlands for agricultural development, as well as water storage for 
livestock and aquaculture. Its objectives are to expand the irrigated areas by at least 50 000ha by 
2020, expand water storage capacity by 30 million m³/year through the rehabilitation of existing dams 
and construction of small dams, and increase irrigation schemes by 80%. As discussed earlier, 
Mozambique has a considerable legislative focus on irrigation and has a specific provision (Article 
46) in the Water Law dedicated to this topic. It requires users of water for irrigation to appropriate 
water resources intensively, and for maximum advantage, i.e. there is a legislative duty on irrigation 
users to use water efficiency. It also provides detailed content on duty to ensure for measures for 
irrigation schemes to reduce water losses, particularly by infiltration, evaporation and leaks.   Whilst 
the National Agricultural Sector Investment Plan maps out the future for the development of this 
sector, a notable omission in policy and planning is a lack of a General Scheme for the Appropriation 
of Water Resources, which ideally should identify current agricultural water demands, compare them 
to other sector uses and available supply, monitor trends in relation to water resource use in this sector 
as compared to other sectors and discuss water related aspects of agricultural use. The lack of such a 
plan/scheme is considered unfortunate mindful of the important role that agriculture plays in the 
economy.   It will also facilitate better transboundary water resource management as it will enable 
the development of a basin-wide forecast and place Mozambique in a better position of determining 
its downstream water resource needs in response to upstream developments. 
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4.4 Energy development 

Mozambique has significant hydropower potential, with estimates for further hydropower 
development potential as high as 5000MW. Mozambique has an Electricity Master Plan for 
Development of the National Grid 2005–2019. According to the Renewable Energy Atlas of 
Mozambique, from 2014 the following development potentials were estimated for renewables: “Solar 
PV: 23GW; Hydro: 10 GW; Wind: 5 GW; and Biomass: 2 GW”. However, in spite of this rapid 
expansion of energy development, we were unable to locate a master plan which sets out the 
generation, and developmental objectives for all resources, including coal, gas and hydropower.  
Recent reports suggest that the Electricidade de Moçambique (EDM) is apparently developing a 
master plan for production, transportation, and distribution (Frey, 2017). Until such a plan is 
developed (assuming it is not already in place), it will be difficult to reconcile and harmonise the 
impacts of such developments on available water resources in the country.  

4.5 Fisheries 

Fishing is regulated by the Mozambique Fisheries Law 22/2013, we were unable to determine the 
level of comprehensiveness thereof given that the law is in Portuguese and a translated version was 
not available. 

4.6 Navigation 

We were unable to locate any domestic laws relating to navigation of inland waterways in 
Mozambique, even though Article 50 of the Water Law provides that navigation and transport on 
watercourses and lake in the public domain, as well as the construction of wharves, ramps and other 
installations required for navigation, must be regulated by specific legislation.  Resolution No. 
12/2015 approving the Statute of the Ministry of the Sea, Inland Waters and Fisheries contains 
provisions on navigation. This law is however focused on the role of the Ministry (which is to promote 
navigation and related aspects) and less on the obligations and laws relevant to navigation. 

4.7 Investment  

Mozambique has been taking steps to promote favourable conditions for a greater flow of investments 
made by investors (Energy Charter, 2016). One of the most important mechanisms is the signing of 
bilateral agreements to attract investors from different nations.14 The government has also sought to 
promote investment through the establishment of the Investment Promotion Centre. 

                                                

 
 

 
 

 
14 These are international agreements which grant standards of protection to the foreign investors, such as Fair Equitable Treatment, 
National Treatment, Most Favoured Nation, and  Umbrella Clauses.  
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4.8 Disaster planning  

The ZAMCOM Agreement Article 17 states: 

2) A Member State shall, without delay and by the most expeditious means available, notify 
and promptly supply all the necessary information to other potentially affected Member 
States as well as the Secretariat of any emergency originating within its territory. 

National policy or legislation needs to nominate the department responsible for disaster monitoring 
and reporting, and impose a duty to follow the RBO rules and procedures for information sharing. 
This encourages a dedicated process and channel for getting vital information out to potentially 
affected parties as soon as possible, in order to minimise the impacts of such events. Where the RBO 
procedures do not specify a process for disaster information reporting and sharing, this process 
should be developed by the RBO concerned.  

The National Institute of Disaster Management, established in 1999, coordinates disaster risk 
management activities in Mozambique. Disaster management is regulated in terms of the Disaster 
Management Law 15-2014.  It provides for decentralised management and early warning systems. 
An early warning system is in place in Mozambique which operates at various levels, depending on 
the severity of the disaster. The Law also has provisions relating to mitigation and prevention.  

5. Benefit Sharing 

The ZAMCOM Agreement Article 14 states: 

4) Member States shall in their respective territories utilise the Zambezi Watercourse in an 
equitable and reasonable manner with a view to attaining optimal utilisation thereof and 
benefits therefrom consistent with adequate protection of the Zambezi Watercourse. 

Benefit sharing aims to maximise the benefits of the river basin for all riparian 
states. The key to the approach is a high level of collaborative planning, where 
the water resources of the river basin are viewed as a single economic unit. This 
requires collaboration between Basin states regarding the best location and 
timing for development priorities across the Basin. Increased regional trade in 
water-related goods and services results from this process, which in turn further 
advances regional integration. This approach has the power to maximise co-
benefits and facilitate trade-offs, greatly assisting the collaborative planning 
process. This approach should form part of Basin-wide strategic planning and 
allocation. National allocation plans are a key component that informs Basin allocation strategies 
and subsequent river basin strategic plans. Recognition in national law and/or policy of the 
importance of a Basin allocation strategy and strategic plan empowers decision makers and sets a 
clear direction for interaction and information exchange between national water and planning 
departments and RBOs. In order to further advance this approach, where national development 
plans identify water resource investments, benefit sharing opportunities should be included. 

Benefit sharing is seen as a new concept in the region and is not incorporated into law or policy. The 
implications of failing to apply this approach when planning and investing in water resource 
management programmes need to be included in planning policies. It is noted that benefit sharing is 
implicit in some of the bilateral and trilateral agreements to which Mozambique is party however, it 
is not evident in the policies and domestic laws we have reviewed. In 2004, a tripartite agreement 
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was ratified with Swaziland and South Africa, which Mozambique has ratified, regarding the 
management of the Incomati and Maputo rivers for the benefit of all users. 

6. Dispute Resolution  

Mozambique has a number of bilateral agreements in place with countries with whom water resources 
are shared. These agreements create obligations around procedures for dispute resolution and trade-
offs. National laws and/or policies do not create obligations on specific departments/agencies to 
follow specific dispute resolution procedures. Creating certainty in this regard will have many 
benefits for water resource management. 
Mozambique, as a party to the Revised Protocol on Shared Watercourses in the Southern African 
Development Community, 2000,, may  refer disputes to the SADC Tribunal. This mechanism has, 
however, been unavailable due to the suspension of the SADC Tribunal in 2010. SADC has recently 
signed a protocol for the re-establishment of the SADC Tribunal, with reduced jurisdiction, intended 
to ensure compliance and resolve conflict between Member States regarding the SADC Treaty and 
all subsidiary instruments.  
There is a separate dispute resolution mechanism available to members of the ZAMCOM Agreement 
(2004). A provision in the national law that defers to the ZAMCOM Agreement or the SADC Revised 
Protocol dispute resolution mechanism in the case of transboundary water disputes would also 
provide clarity on the forum to be used in the case of disputes relating to the use of the Zambezi.  As 
discussed in the good practice review, a mediation provision in the Zambezi Agreement would be a 
beneficial addition to this agreement. 
Mozambique Box 5: SADC - Mozambique (2013) on Conflict Management 

• There is no provision for conflict management in the NWP and this needs to be seen 
as part of water management, for which there should be official procedures to avoid 
future problems. 

 

7. Regional Integration 

The benefit sharing approach is both advanced by, and advances, increased 
regional trade in water-related goods and as a result, increases water security 
in the Basin. It is therefore important that national trade policy recognises the 
importance of advancing trade partnerships, and increasing trade between 
Basin states. 

According to the Africa Regional Integration Index, overall Mozambique ranks moderately to poorly 
within the SADC index, attaining seventh place out of 15 countries in the bloc. Apart from Angola 
and Namibia, Mozambique does not require visas from other ZRB states. In relation to trade, 
Mozambique performs moderately. Mozambique has an average applied tariff of around 1.6% on 
imports from SADC (based on data for 2014). This was the sixth-highest import tariff rate in the bloc. 
Mozambique does well with productive integration (integration into regional value chains), and 
performs moderately with regard to infrastructure development, financial integration and macro-
economic policy.  
There is no mention in the laws and policies reviewed of trade in water-related goods and services. 
Given the potential for these to add to economic growth and water security, their inclusion in national 
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law or policy is seen as good practice. Furthermore, setting specific incentives relating to regional 
trade in general will contribute to food, energy and water security. 

8. Climate Change Planning  

The ZAMCOM Agreement Article 5 states: 
The objective of the Commission is to promote the equitable and reasonable utilisation of the 
water resources of the Zambezi Watercourse as well as the efficient management and 
sustainable development thereof. To that end the Commission shall have the following functions: 

e) Foster greater awareness among the inhabitants of the Zambezi Watercourse of 
equitable and reasonable utilisation and the efficient management and sustainable 
development of the resources of the Zambezi Watercourse. 

Though the ZAMCOM Agreement does not directly address climate 
change, the risk to water security posed by climate change necessitates an 
increased focus on sustainable development in the ZRB. Climate change 
R&VAs, as well as the associated scenario planning, are key inputs in 
development plans for all sectors of the economy. Integrated development 
planning needs to incorporate current and future climate change scenarios 
and their effect on water availability. These mechanisms, which require 
regular updates, ensure that some flexibility can be built into national 
allocation plans, and ultimately into Basin allocation strategies and strategic plans. The risks posed 
by climate change and associated water variability need to be considered when undertaking EIAs for 
planned developments, in regard to both national and transboundary impacts. It is therefore important 
that national EIA regulations, or RBO guidelines, explicitly require consideration of climate change 
impacts. 
Climate change response in Mozambique is guided by the National Climate Change Adaptation and 
Mitigation Strategy (2012), which is aimed at providing guidelines for building resilience and 
promoting the green economy. The National Institute for Disaster Management has developed a plan 
for disaster risk management and risk reduction which aims to mainstream climate change however, 
there is still limited capacity for mainstreaming climate change in planning and budgeting documents 
within the different levels of government.  Widespread recognition of climate change as an important 
issue among public, private and civil society actors has not resulted in effective adaptation and 
mitigation activities. There is a great need for further progress in this regard. 
There is a need for an obligation to be created for water resource planning officials to consider and 
align risk and vulnerability assessments (R&Vas) with basin and regional assessments. These 
assessments would need to further consider future impacts of climate change and population growth, 
urbanisation and food availability. Taking a cross-sectoral approach to climate change and water 
resource planning is a requirement for good practice in this regard, in order to bring about water 
security. 
Mozambique has plans to delegate climate adaptation activities to the district level; however the 
division of responsibilities and mandates between different organisations is not clear. Clarity on this 
issue is needed in order to define the potential actions that can be implemented by different actors in 
government and the private sector. 
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9. Conclusions 

As a first priority, it would be useful to develop a government approved national water strategy 
(incorporating an up to date General Scheme for the Appropriation of Water Resources), setting out 
available supply and demand, forecasts, sector requirements, vulnerabilities, priorities, efficiencies 
and the like. To the best of our knowledge such a plan is not in place and currently reliance is placed 
on the 2007 Water Policy and strategy which is relatively out of date and lacks the required detail. A 
second priority would be to review the existing laws to provide clarity where possible or augment 
certain provisions.  
Mindful of the date of publication of the Water Law (1991), it is understandable that this Law does 
not reflect more recent principles of international law. It would benefit from amendment to include 
principles such as reasonable and equitable use, the obligation not to cause significant harm and the 
precautionary principle. In particular it would benefit from including these as relevant considerations 
for decision makers in relation to the development of the national inventory and General Scheme for 
the Appropriation of Water Resources, regional hydrological occupation plans as well as the issue of 
licences and concessions. The Law would also benefit from greater clarity concerning the procedures 
for the development of the inventory and plans and how it is to be determined and their minimum 
criteria; and it should include a specific consideration of transboundary flows. Similarly, the granting 
of licences should also include a mandatory provision to take existing users as well as transboundary 
users into account. This is best achieved when transboundary user needs are considered when 
conducting water inventories (system yield modelling) – which should naturally happen prior to any 
large-scale allocation regime. Thus, national allocation procedures will have a specified ‘bulk 
allocation’ from the system that can be allocated by the authority. Further attention should also be 
paid to the provisions regarding the determination of an environmental reserve which cannot be 
allocated, and measures to regulate and mandate the determination of environmental flows.  The law 
appears to contemplate the development of an environmental reserve but is not clear as to who should 
develop it, its minimum criteria, and how which plans it must be incorporated into. The law or policy 
should also ideally prescribe environmental flow modelling requirements. Decentralisation has been 
implemented in an attempt to increase the participation of stakeholders in decision making, but 
stakeholders are apparently still far removed from decision and policy making (LIMCOM, 2017). 
This can be remedied by including specific and more detailed provisions in the Water Law mandating 
public participation procedures in relation to all regulatory decisions, in particular the inventory and 
licensing process.  

There is strongly identified need for legislation that mandates M&E systems in order to improve 
institutional accountability and performance. It would be helpful to include provisions regarding the 
development of a central database of information, clearer requirements on what type of information 
is to be monitored by the authorities and more importantly greater devolution of responsibilities for 
monitoring and reporting onto licence and concession holders. Ideally the licence holder should be 
required to undertake regular monitoring and reporting as a legislative condition with the licence 
specifying the periods for monitoring and frequency for submission. The latter will also reduce the 
regulatory burden on the State. In relation to EIAs, we were not able to adequately assess all of the 
provisions for this type of assessment; however, it appears that there are adequate measures in place 
to regulate this. To the best of our knowledge there do not appear to be any domestic provisions 
relating to transboundary considerations in EIAs and notification procedures, and the relevant 
environmental laws would benefit from further detail on these issues. In relation to EIAs, we were 
not able to adequately assess all of the provisions for this type of assessment; however, it appears that 
there are adequate measures in place to regulate this. To the best of our knowledge there do not appear 
to be any domestic provisions relating to transboundary considerations in EIAs and notification 
procedures, and the relevant environmental laws would benefit from further detail on these issues.  
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With regard to agriculture, we note that a considerable expansion is planned in the short term, and 
that the relevant strategies need to be updated in order to harmonise with the national water inventory 
and projected future supplies of water. Similarly, it does not appear as if there is a final master plan 
for energy generation in place yet for the country. If this is correct, then it would be important to 
develop such a plan and integrate it with existing knowledge of the status of water resources, the 
security of water supply for additional energy developments, and likely impacts on water supply in 
future as a result of energy developments.  

Climate change still needs to be integrated into various national policies. There is also a need to create 
an obligation for water resource planning officials to consider and align R&VAs with basin and 
regional assessments. 



SECTION D. National Equivalence Assessment & Gap Analysis 

D5 Namibia 

   

188 
ZAMCOM Agreement Comparative Assessment & Gap Analysis 

D5  Namibia – Country Level Key Findings   
As established early in this process, the dimensions of water security frame and underpin the 
equivalence and comparative assessments. Accordingly, this section includes:  

• an overview of the country’s legislative and policy regime and an institutional review;  
• a summary of each country assessment in terms of the dimensions of water security; 
• relevant sections of the ZAMCOM Agreement and their relevance; 
• the key outcomes of the country assessment, in terms of the dimensions; 
• conclusions drawn about key findings for the country.  
 
Included in the summary is an additional level of analysis which leverages the Assessment of the 
Implementation of the Regional Water Policy Angola, conducted by SADC in 2013 (We refer to this 
report as ‘SADC - Namibia (2013)’). The purpose of this study was to determine the degree of 
alignment between national water policies and the SADC Regional Water Policy (RWP) (2006), as 
per the requirements at section 3.4 of the RWP. Insights from this study are presented in boxes 
where relevant. 

1. Legislative and Policy Regime  

1.1 Domestication of International Law 
Namibia has a monist legal system. The Namibian Constitution at Article 143 states that “all existing 
international agreements binding upon Namibia shall remain in force, unless and until the National 
Assembly acting under Article 63(2)(d) hereof otherwise decides.” Article 144 provides that “unless 
otherwise provided by the Constitution or Act of Parliament, the general rules of public international 
and international agreements binding upon Namibia under this Constitution shall form part of the 
law of Namibia.” The effect thereof is to accord both general rules of public international law and 
international agreements automatic and direct application in Namibian domestic law (Tshosa, 
2010). Section 144 is subject to two qualifications – the general rules of public international law and 
international agreements may be excluded from applying in domestic law either by the Constitution 
or an Act of Parliament. But for these two qualifications, international laws and agreements are 
directly enforceable by national institutions, especially by the courts. Similarly, individuals may 
directly invoke and rely upon such rules in domestic legal proceedings (Tshosa, 2010). 

Since general rules of international law and international agreements are part of domestic law, the 
Namibian courts are obligated to take judicial notice of them (Tshosa, 2010). The courts are enjoined 
to have recourse to such laws as a source of national law (Tshosa, 2010).  

According to the 1969 Vienna Convention on the Law of Treaties, a treaty binds a state once it has 
expressed its consent to be bound by such treaty (Tshosa, 2010). The ratification of or accession to 
an international agreement is governed by Articles 32(3)(e), 40(i) and 63(2)(e) of the Namibian 
Constitution (Ruppel, 2016). For a treaty that has been signed by the Namibian President to be 
binding it requires parliamentary approval.  

In terms of when international agreements become part of Namibian domestic law depends on 
whether the agreements enter into force upon mere signature or by ratification (Tshosa, 2010). An 
agreement that enters into force upon ratification “becomes part of domestic law as soon as the 
legislature ratifies it or expresses its consent to be bound thereby by a resolution in Parliament” 
(Tshosa, 2010). By contrast, an agreement that enters into force upon signature is not automatically 
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part of Namibian law (Tshosa, 2010). Enabling legislation is required for it to become part of 
domestic law (Tshosa, 2010). 

Tshosa argues that a distinction must be made between different treaties requiring legislative 
incorporation and those which do not. An example of a treaty which would require parliamentary 
approval would be those that affect the liberties of citizens (Tshosa, 2010). Such treaties would in the 
main require legislation to implement them, given that international treaties are generally drafted in 
vague terms (Tshosa, 2010).  

In Kauesa v Minister of Home Affairs & Others 1995 (1) SA 51 (Nm HC) the High Court15 of Namibia 
stated the following: “the Namibian Government has, as far as can be formally established recognised 
the African Charter in accordance with art 143 read with art 63(2)(d) of the Namibian Constitution. 
The provisions of the Charter have therefore become binding on Namibia and form part of the law 
of Namibia in accordance with art 143, as read with art 144 of the Namibian Constitution.” In other 
words, Namibia’s ratification of the Charter meant that it was directly applicable in Namibian 
national law (Tshosa, 2010). 

In S v Mushwena & Others 2004 NR 276 (SC) the Supreme Court held that the International 
Covenant of Civil and Political Rights became part of Namibian law by virtue of article 144. The Court 
stated further that breaches of the Convention are not only breaches of domestic law but breaches of 
international law. Moreover, not only had it become part of “domestic law by virtue of the Namibian 
Constitution, but some of its basic principles” had been incorporated into Namibian laws.  

What is evident about the Namibian legal order is that it is founded on monism but has elements of 
dualism. This is exhibited in the way courts interpret Article 144 and the two qualifications in that 
provision that must be met, namely, the general rules of international law and international 
agreements may be excluded by the Constitution or by an Act of Parliament (Hakweenda, 2015). 
Consequently, if an Act of Parliament excludes the binding nature of such an agreement, even if it 
has been ratified, domestic courts will examine national laws thus assigning national law a superior 
status to international law which speaks to a dualistic legal system (Hakweenda, 2015). No such Act 
exists which excludes the binding nature of the ZAMCOM Agreement. Thus, in accordance with 
Namibia’s monist tradition the ZAMCOM Agreement is part of Namibia’s domestic law. Moreover, 
Namibia’s Water Resources Management Act, 2013, explicitly gives effect thereto.  Similarly, as the 
only ZRB state to have ratified the UN Convention, Namibia are bound by the content thereof, unless 
any exclusionary legislation is promulgated. 

1.2 National Legislative and Policy Regime 
Despite the progress in policy in the water resources sector in recent years, several new policies (and 
actions) need to be put in place to achieve the goalsof sustainable resource use. These include 
regulations on groundwater protection. ephemeral river catchment protection and pollution control 

                                                

 
 

 
 

 
15 Tshosa quotes this passage however he erroneously states that this passage is from the Supreme Court case.  
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as well as protection of ecosystems (e.g. through implementation of environmental flow 
requirements) (SADC – Namibia, 2013). 

Namibia’s water law regime has been in stasis since 2004. In 2004, the Water Resources 
Management Act 24 of 2004 was promulgated to overhaul the regime under the Water Act 54 of 
1956. The 1956 Act was based on riparian rights and private ownership of water, with little regard to 
principles of equitable use or environmental sustainability. However, the Water Resources 
Management Act 24 of 2004 was never brought into effect and was subsequently repealed and 
replaced by the Water Resources Management Act 11 of 2013 (WRMA). To date, the WRMA has not 
yet been brought into effect by the Minister. As a result, the Water Act 54 of 1956 is still in force and 
is the highest law dedicated to the management of water resources. Media reports suggest that 
regulations in terms of the WRMA are still in the process of being developed, thus stalling 
implementation of the Act.  

Notwithstanding this stasis, Namibia appears to be implementing at least a few of the proposed 
reforms of the WRMA. For example, eight Basin Management Committees (a creation of the WRMA) 
as well as the Water Advisory Council have been established and are in operation. In view of 
government’s apparent intention to implement the WRMA, and presuming that it will be brought 
into force in the foreseeable future, we have undertaken our analysis based on the provisions of the 
WRMA as well as available policy. We have done so mindful of the fact that any areas of suggested 
reform would be incorporated into the WRMA and related regulations, and not its predecessor.    

In order to compensate for the regulatory vacuum, a number of water-related policy documents have 
been developed to facilitate sustainable and equitable management of water resources in the country.  
These include the National Water Policy White Paper 2000, the Water Supply and Sanitation Policy 
2008 (WSASP), and the Integrated Water Resources Management Plan 2010 (IWRMP). The 
Namibia Water Corporation (NamWater), a state-owned enterprise based on the Namibia Water 
Corporation Act, 1997, and the Directorate of Rural Water supply, and later Directorate of Water 
Supply and Sanitation Coordination was established under the Water Supply and Sanitation Policy 
(WASP) of 1993. The institutional mandates for these bodies with respect to water supply was made 
clear. In 2008 these were reviewed and confirmed when WASP was reviewed (SADC – Namibia, 
2013).  

Whilst these policies are considered to be relatively comprehensive and progressive, the state may 
experience difficulties in implementing them. It is reported that the IWRMP is poorly 
implemented16, a problem which is made worse by a lack of regulatory instruments to do so as well 
as a lack of capacity within government. For example, if the state aimed to curtail groundwater use, 
it would lack the legal authority to do so, until such time as the WRMA is brought into effect.  Equally, 
the current legal uncertainty may lead to a lack of investor confidence, and deter investment in water-

                                                
 

 
 

 
 
16 See D Remmert “Water Governance in Namibia: the tale of delayed implementation, policy shortfalls and miscommunication” 
Democracy Report, September 2016, pages 1 and 7, which concludes that the country’s main failing is the lack of implementation of 
plans and policies and poor management of water resources. 
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related infrastructure and other related developments. More importantly, the Water Act 54 of 1956 
does not give effect to or support the transboundary water management principles and mechanisms 
contemplated by international conventions and the ZAMCOM Agreement (2004). The WRMA does 
address transboundary water management principles to some degree (as discussed below). However, 
the lack of certainty about when Namibia will bring the WRMA into force, and the use of policy as 
the primary instrument for reform, will complicate transboundary water management and limit 
Namibia’s ability to meet its international obligations.  From an allocation, basin management and 
transboundary perspective, the most important next step for Namibia would be to bring its WRMA 
into force and to publish final regulations in terms of this Act. 

2. Institutional Framework 

A key reform brought about by the WRMA and the IWRMP is the decentralisation of water 
management with Basin Management Committees playing an important role. These committees 
seem to be primarily responsible for monitoring functions, and for facilitating community 
participation at a basin and watershed level. At a local level, Water Point Committees and Local 
Committees are responsible for water supply at certain water points or rural water supply schemes. 
However, their role is limited to water supply — they do not play a role in general sub-basin or 
watershed management.  

The Namibia Water Corporation (NamWater) is responsible for bulk water supply to all major water 
use sectors. NamWater is also responsible for the management of all the large dams in the country 
as well as groundwater and pipeline schemes that supply bulk water (SADC - Namibia, 2013) 

The Ministry of Agriculture, Water and Forestry (MWAF) is the custodian for all water resources in 
the country. The Department of Water Affairs and Forestry (DWAF) in the MAWF has the overall 
responsibility for water allocation and water resources management. In terms of WSASP, DWAF also 
has overall coordination responsibility for sanitation (SADC – Namibia, 2013). DWAF is divided into 
three directorates, the Directorate of Resource Management, the Directorate of Water Supply and 
Sanitation Coordination (DWSSC) and Directorate of Forestry (DoF). Furthermore, within the 
MAWF is the Department of Agriculture that has “indirect influence in water resources management 
as it is mandated to advise on the development of farm dams, irrigation schemes and soil 
conservation practices” (SADC – Namibia, 2013). Whilst the WRMA has not been implemented, the 
structure outlined above is implemented in the IWRMP. Importantly, the Water Regulatory 
Committee (the ‘regulator’) has not yet been established, which is an obstacle directly linked to some 
of primary issues with Namibian Law/Policy (i.e. the lack of regulatory structures and powers in the 
face of the WRMA not being implemented)(Remmert, 2016). 

NamWater, established under WASP, is responsible for supplying bulk water to all major water use 
sectors. Furthermore, it is responsible for “the management of all the large dams in the country as 
well as groundwater and pipeline schemes that supply bulk water. The mandate for urban water 
supply and sanitation falls under the respective local authorities and regional councils who, inter 
alia, distribute water to consumers supplied, in most instances, by NamWater” (SADC – Namibia, 
2013). “Water supply and sanitation on freehold tenure farms and mining companies are the 
responsibility of the individual farmers or companies at full supply cost recovery but under the 
coordination and control function of the DWSSC. The Ministry of Health and Social Services 
provides hygiene and health awareness and education on water and sanitation” (SADC – Namibia, 
2013). 
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3. Equitable Access 

3.1 Principles 
The ZAMCOM Agreement Article 12 states: 

1) In the implementation of this Agreement, the Member States commit themselves to the 
following principles; 
a) Sustainable development; 
b) Sustainable utilisation; 
c) Prevention of harm; 
d) Principle of precaution; 
e) Inter-generational equity; 
f) Assessment of trans-frontier impacts; 
g) Co-operation; and 
h) Equitable and reasonable utilisation. 

 

2)  These principles shall be interpreted according to the provisions of Article 3 of the SADC 
Protocol, and developed in accordance with the latest scientific concepts and with the best 
international practices. 

The principles of international water law and international environmental law, as 
contained in Article 3 of the SADC Revised Protocol (2000) and Article 12 of the 
ZAMCOM Agreement (2004), are an important part of progressive water resource 
management. The incorporation of these principles into national water policy 
advances harmonisation with the SADC Regional Water Strategy (2006), which 
in turn advances harmonisation across the Basin, as targeted by strategies 3.2(a) 
and 4.4(a) of the Regional Water Strategy, as well as priority intervention 1.2 in the Regional 
Strategic Action Plan Phase IV. These principles are the common basis for the further evolution of 
national policy and legislation in a harmonised way across the Basin. Such harmonisation advances 
EIAs, Basin allocation strategies, notification procedures, benefit sharing approaches, as well as the 
rules and procedures for information sharing – all of which are predicated by these principles.  

The reforms brought about by the WRMA aim to achieve equitable supply and access to potable 
water for citizens, a focus on water demand-side management, and the use of water resources in an 
environmentally sustainable manner.  These aims are reflected in the policy principles and are 
implemented in the relatively detailed IWRMP.  

The principles of the WRMA seem comprehensive; however, they would benefit by incorporating the 
obligation not to cause significant harm, equitable and reasonable (ERU) and the precautionary 
principle. Similarly, whilst the IWRMP briefly summarises Namibia’s international obligations, 
including, for example, ERU and the obligation not to cause significant harm, it would be helpful to 
meaningfully integrate these principles into allocation and decision-making criteria and guidelines 
within the policy.  This also applies to the National Water Policy White Paper, which does discuss 
ERU, but does not meaningfully direct decision makers as to how this principle should be applied. 
Our view is that it would be best applied if it was incorporated into the WRMA as a principle, and 
also as a consideration relevant to the development of the basin- and national-level water balance 
and to the issuing of a licence or permit. 

• Equitable 
access 

• Benefit sharing 
• Planned 

development 
 



SECTION D. National Equivalence Assessment & Gap Analysis 

D5 Namibia 

   

193 
ZAMCOM Agreement Comparative Assessment & Gap Analysis 

3.2 Determination of supply and demand and priorities of use 
In relation to allocation generally, the approach adopted is to develop a supply and demand water 
balance for the country in the form of a Master Plan and, subsequently, grant licences for water 
abstraction and discharge on a case by case basis. The supply and demand balance will reflect 
measures to meet demand if it exceeds supply. There is little clarity in the WRMA about how supply 
and demand will be determined in this water balance; however, the IWRMP does seem to be 
relatively comprehensive in this regard, and contains an estimate of the surface water and 
groundwater potential of each basin, the current and future demands, the surplus or deficit that is 
likely to occur in each basin, and the installed infrastructure capacity of each basin.   

There are no provisions which prioritise certain water uses over others, or which provide for a 
national allocation of water per sector.  

3.3 Allocation of supply: licences and permits 
The ZAMCOM Agreement Article 10 states: 

1) The functions of ZAMTEC shall be to: 

b) develop the Strategic Plan for the Zambezi Watercourse and recommend it to the 
Council for approval. 

Article 14 states: 

9) Member States shall conduct their management and development plans, projects and 
programmes relating to the resources of the Zambezi Watercourse in accordance with the 
Strategic Plan. 

Information on water supply and demand is key to developing national water 
allocation plans and strategies that provide for the needs of the various sectors of 
the economy. This forms the basis for resilient development of these sectors. 
National allocation plans are equally important at a Basin level as they provide 
the basis for negotiating and developing Basin allocation plans and strategies. 
Without an understanding of national allocation needs and priorities, allocation 
amongst Basin states is not possible. Negotiating a Basin allocation plan that satisfies all Member 
States is fundamental to the cooperative management approach that informs the development of a 
strategic plan for the Basin. This will optimise the use and development of water resources across 
the Basin. 

Water licences and permits are required for abstraction and discharge activities respectively.  

When deciding whether to issue an abstraction licence, the Minister is obliged to take various 
environmental, social and economic factors into account, including the objectives of the Act, the 
Master Plan (relating to demand and supply), water reservations, and the nation’s “international 
obligations”.  There is little clarity in the WRMA about what these obligations are and, as discussed 
above, upstream transboundary demand does not seem to be included in a quantitative sense in the 
IWRMP and the related water balance.   

In deciding whether to issue a licence, the Minister must also consider the impact on “existing water 
users”, water resources and water reserved for environmental reasons. There is no clarity about 
whether existing transboundary water users are included in such a consideration, but it is unlikely 
that this was the intention.  

• Equitable 
access 

• Benefit sharing 
• Planned 

development 
 



SECTION D. National Equivalence Assessment & Gap Analysis 

D5 Namibia 

   

194 
ZAMCOM Agreement Comparative Assessment & Gap Analysis 

3.4 Environmental reserves and flows 
The ZAMCOM Agreement Article 14 states: 

3) Member States shall take all appropriate technical, legislative, administrative and other 
measures in the utilisation of the Zambezi Watercourse in order to: 

b) Prevent, reduce, or control pollution of the surface and ground waters of the 
Watercourse and to protect and enhance the quality status of the water and associated 
ecosystems for the benefit of present and future generations. 

Environmental reserves (or environmental flows) refers to the quantity and 
quality of water needed to keep a freshwater system, such as a river, and its 
dependent ecosystems healthy. This includes the services which ecosystems 
provide, such as water filtration, drinking water, irrigation, provision of fish as a 
food source, nutrient cycling and erosion regulation. Failing to provide for 
environmental flows endangers all the ecosystems and livelihoods that depend on 
the river. Understanding and accounting for environmental flows and reserves is 
therefore an important aspect of monitoring, and needs to be taken into account in water allocations. 

The Minister may reserve water for domestic needs and for environmental needs. The criteria for 
determining what environmental needs may include, however, re undeveloped, and provisions for 
determining these needs are discretionary. There is no requirement to take this environmental 
reserve into account in the national supply and demand plan. 

In relation to environmental flows specifically, the minimum environmental requirements of the 
resource are only protected from allocation by the granting of a licence or permit, when the Minister 
has specifically reserved such flows through a discretionary reserve determination. There are no 
provisions which regulate how flows should be assessed. 

Namibia Box 1: SADC – Namibia (2013) on Envrionmental Flows and Reserves 

 

 3.5 Regulation of water pollution 
Regarding water pollution effluent discharges must be regulated by a licence and must meet 
prescribed effluent standards, with monitoring and reporting. The relevant regulations to give effect 
to this requirement have not been developed yet under the revised law; however, the necessary 
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Despite the progress in policy in the water resources sector in recent years, several new policies 
(and actions) need to be put in place to achieve the goals of sustainable resource use. These include 
regulations on groundwater protection; ephemeral river catchment protection and pollution 
control as well as protection of ecosystems (e.g. through implementation of environmental flow 
requirements).In terms of water supply and sanitation, the priorities should be on improving 
access to sanitation services especially in rural areas (investment in infrastructure and building 
institutional and human resource capacity), putting in place policies on equitable tariffs, 
finalisation of the Water Act, to put in effect a Water Regulator whose main purpose will be to 
monitor performance of the water and sanitation sector against policies and legislation. Water 
demand management and water use efficiency are other areas that will require attention. Progress 
in the water sector is currently limited by human resources capacity. Investment in building 
capacity, more so technical capacity is crucial (SADC – Namibia, 2013).  
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empowering and licensing provisions for effluent management under the WRMA  are in place.  We 
understand that presently Namibia uses “guidelines” for drinking water quality and effluent 
discharge quality which were adopted in 1988. So far as we are aware, these guidelines do not have 
a binding legal effect.  

The WRMA also specifically incorporates the polluter pays principle.  It does not currently provide 
for the setting of water resource quality objectives.  

3.6 Alien invasive species 
The ZAMCOM Agreement Article 14 states: 

3) Member States shall take all appropriate technical, legislative, administrative and other 
measures in the utilisation of the Zambezi Watercourse in order to: 

a) Prevent, reduce, or control pollution of the surface and ground waters of the 
Watercourse and to protect and enhance the quality status of the water and associated 
ecosystems for the benefit of present and future generations. 

b) Prevent, eliminate, and mitigate control adverse transboundary impacts. 

Equitable access to water implies not only the quantity of water available but 
also access to water of a suitable quality that is fit for purpose. This means it is 
essential to reduce and prevent pollution, prohibited substances and alien and 
invasive species. Setting up pollution control regulations, and enforcing them, 
is vital for providing water of a suitable quality to citizens for drinking and 
domestic needs. Similarly, each riparian state needs to put in place national 
regulations for prohibited substances and invasive species. Such regulations also protect ecosystem 
services that support the livelihoods of citizens.  Cooperatively developed water quality standards, as 
well as a common list of prohibited substances and alien invasive species (aquatic weeds), advances 
equitable access to water resources across the Basin. 

Under the WRMA, the Minister may prescribe measures for the management of alien invasive 
species, including regulations regarding these species. In addition, the relocation of alien invasive 
species is regulated by the need for an environmental impact assessment (EIA) and an 
environmental clearance certificate. To date no regulations specifying which alien invasive species 
are listed and how they are to be regulated (i.e. by means of a duty to eradicate or control them) have 
been published.  

3.7 Information management, monitoring and reporting 
The ZAMCOM Agreement Article 15 states: 

3) Member States shall employ their best efforts to collect and, where appropriate, to process 
data and information with regard to the Zambezi Watercourse, in a manner which 
facilitates its utilisation by the Secretariat and other Member States. Where appropriate, 
Member States shall make every effort to employ the standardised methodology for 
collecting, processing and disseminating data and information recommended by the 
Commission. 
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The monitoring and reporting on hydrological data, including water quantity and 
quality, at a catchment as well as at a national level is a vital component of water 
resource management. This information is used to inform the prioritisation of 
water uses at a time when water supply is increasingly uncertain. Without this 
information, long-term planning is not possible. This prioritisation requires that 
water supply and demand are monitored at a catchment level, and fed into a 
national-level repository of information. This requires establishing a mandated body, with clear 
duties, responsibilities and procedures for monitoring and reporting on water supply and demand 
at catchment, as well as at a national level. This information is vital for Basin-level decision making 
as is explored in more detail below, as well as for transboundary EIAs and determining courses of 
action for mitigating potential harm. 

Basin Management Committees have the responsibility to “collect, manage and share data required 
for the proper management of its water management area”. The Minister also jointly bears a duty 
to collect, compile, analyse and disseminate information for IWRM. This is a general monitoring and 
data capturing function which applies across all levels. In practice, it seems that a number of 
stakeholders participate in this function, including Nam Water and permit holders.   

In relation to monitoring and reporting for licence and permit holders, the relevant regulations for 
monitoring and reporting have also not been developed for permit holders. There may well be licence 
holders who have monitoring and reporting requirements already, and it seems that they are 
monitoring already to some degree; however this duty is not made clear by the legislation.   

3.8 Human rights to water 
In relation to the human right to water, whilst there is no constitutionally entrenched right of access 
to water17, there is considerable focus in the WRMA on ensuring adequate supply and quality, and 
the WRMA itself recognises the minimum right of all citizens to adequate water supply. The WRMA, 
as well as the Vision 2030 and IWRMP, all contain targets for domestic water supply and sanitation.  
These are generally expressed as absolute targets of 100% potable water supply and 80% for total 
sanitation coverage by 2030, where the baseline is known. 

3.9 Public participation 
The ZAMCOM Agreement Article 16 states: 

8)  Member States shall ensure that the Public in an area likely to be affected by a proposed 
programme, project or activity are informed thereof and are provided with the 
opportunity for making comments therein or objections thereto as well as on the 
transmittal of such comments or objections to the Commission.  

                                                
 

 
 

 
 
17 The Namibian Constitution only recognises state sovereignty over environmental resources. There is also no 
corresponding right to an environment or any related right. 
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Public – or stakeholder – participation in decision making relating to water 
resource development and management stems both from the UN Convention 
(1997), as well as the SADC Revised Protocol (2000), amongst other international 
conventions. Article 16(8) of the ZAMCOM Agreement also stipulates community 
involvement in developments. Developments along the watercourse often have 
transboundary impacts, so transboundary EIAs that include strong 
public/stakeholder participation are a requirement for advancing water security in 
the Basin. Transboundary EIAs and public participation are closely linked to planned development 
and the associated notification procedures. In order to create obligations on developers, national 
legislation should impose a duty upon developers to undertake transboundary EIAs, including 
necessary public participation.  

The WRMA does not offer many opportunities for public participation. Rather this is limited to the 
development of an IWRMP. Public participation is also discretionary in relation to discharge 
permits, and there are no provisions for public participation for abstraction permits. This issue is 
however remedied to some degree by the public participation requirements under the EIA 
regulations, where there is a strong and comprehensive public participation process prior to the 
granting of an environmental clearance certificate and/or discharge and abstraction licence. The EIA 
regulations are clear in relation to this process and have clear penalties and provisions for monitoring 
and enforcement. 

3.10 Interesting or useful provisions 
A particularly useful section is Section 28 of the WRMA, which sets out the functions of the Minister 
in relation to internationally shared water resources. This section gives the Minister a number of 
powers, including the power to share information for the establishment of a shared international 
database, to “promote institutional relationships between river basins”, to encourage local 
participation in shared resource management, and to enter into “discussions” with upstream states 
to avoid a deterioration of upstream water quality. Whilst usually a Minister would not need these 
legal powers to exercise his or her political functions, they provide guidance to the Minister on his or 
her mandate in relation to shared water resources and related obligations under the ZAMCOM 
Agreement (2004).   

Section 29 also empowers the Minister to make regulations to implement international agreements, 
including the ZAMCOM Agreement. It seems that no  regulations of this type have been made to date 
and, in our view, it would be beneficial for the principles of the ZAMCOM Agreement (2004) (and 
also the SADC Revised Protocol (2000)) to be incorporated into existing law and policy in order to 
facilitate integrated planning and management, instead of establishing separate stand-alone 
regulations. There may be cases where separate regulations are appropriate; however, the main 
considerations and requirements of these international instruments would best be incorporated into 
existing law, specifically the WRMA and the EIA Regulations. It is important to note that these 
provisions (except for those relating to mandatory information gathering) are all discretionary and 
aim to facilitate, but not necessarily require, dialogue and collaboration.  

4. Planned Development 

4.1 Transboundary projects: notification and consent 
The ZAMCOM Agreement Article 16 states: 
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1) A Member State planning any programme, project or activity with regard to the Zambezi 
Watercourse or which may adversely affect the Watercourse or any other Member State 
shall forthwith notify the Secretariat thereof and provide the Commission with all available 
data and information with regard thereto. 

The ZAMCOM Notification of Planned Measures Procedures (NPs) empower 
ZAMCOM to advise on whether the planned development can be said to be 
equitable and reasonable, and whether or not the planned development will 
cause significant harm. The NPs also suggest mitigation measures that may 
need to be undertaken as part of the development. NPs are fundamental to 
ZAMCOM’s role in the Basin, being linked to many activities that advance 
water security, such as transboundary EIAs, public participation, information sharing as well as 
dispute resolution. States have an obligation to comply with ZAMCOM NPs, regardless of 
domestication. However, incorporating the obligation into national law and assigning mandates to 
departments to manage the procedure creates the necessary clarity to implement the process 
effectively.  

In relation to transboundary planning, the Minister is empowered by statute to “engage in the joint 
management, planning and development of joint projects” with other riparian states. As stated 
above, there is only a legal obligation for the Minister to gather information relating to 
transboundary resources. The remainder of the provisions in the WRMA  give the Minister the power 
to “engage” in the joint management and planning of infrastructure in shared resources, and to have 
“discussions” with upstream states to avoid the deterioration of water upstream, but there is no 
provision which instructs the Minister to formally notify such states, or requires the Minister to enter 
into such discussions. These provisions merely set out the function of the Minister and are thus, in 
most respects, empowering and not mandatory.  

4.2 Information databases 
The ZAMCOM Agreement Article 11 states: 

6) The Secretariat shall: 

c) collect, obtain, collate and evaluate, data and information with regard to all 
relevant aspects of the Zambezi Watercourse as well as disseminate all such data 
and information to the Member States.  

Maintenance by each riparian state of a national database of regularly 
updated relevant information, critical for national water resource 
management, provides useful information to relevant national planning 
departments. At a transboundary level such national databases feed into 
Basin-level databases, which enables Basin-wide planning and provides 
critical input information for mechanisms such as a Basin decision support 
system (DSS). To build an effective Basin-level database, members of the 
River Basin Organisation (RBO) need to agree on the form, quality and type 
of information required, and take the necessary steps at a national level to ensure that the required 
information is gathered and shared as agreed. This includes information sharing procedures, 
prohibited substances lists, water quality standards, alien and invasive species lists and so on, which 
are best developed collaboratively. 
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Although there is a lack of notification and consent requirements, there is a recognition of the need 
to share information generally and the Minister is therefore empowered (but not obliged) to develop 
an international database for this purpose.  

4.3 EIAs and SEAs for planned developments 
Whilst the ZAMCOM Agreement does not specifically mention EIAs, EIAs 
are seen as integral to enacting the precautionary principle contained in 
Article 12 of the Agreement. The principle of assessment of transfrontier 
harm, also contained in Article 12, as well as the notification provisions in 
Article 16, imply that the precautionary approach should also be utilised in 
situations of potential transboundary harm. By implication, EIAs should be 
utilised to determine the potential transboundary impacts of planned 
developments. 

EIAs are amongst the most valuable tools available to decision makers when planning for and 
managing water resources at both a national and transboundary level. They are a critical aspect of 
enhancing water security, with strong links to all the dimensions of water security. EIAs should 
incorporate identified opportunities for benefit sharing – advancing regional integration – as well as 
harm mitigation measures, into the EIA process. All the Zambezi River Basin (ZRB) countries have 
EIA regulations in place requiring the consideration of impacts nationally. However, having 
guidelines or procedures for transboundary EIAs would strengthen these regulations and advance 
harmonisation across the Basin. Transboundary EIAs and the NPs are closely connected. Applying 
these together, consistently, will advance water security across the Basin.  

Variability in available water resources, as a result of climate change, urbanisation and development, 
poses risks to any planned development. This makes it important that EIA regulations require that 
the current and future effects of climate change on any planned developments be considered in EIAs. 
Failing to do so comes with many associated risks, such as damage caused by increased flooding, or 
stranded assets (such as hydropower stations) that are unable to perform as planned, due to reduced 
or uneven water availability. 

Expansion in irrigation schemes as well as certain water infrastructure developments (e.g. dams) 
and well mining activities are required to obtain an environmental clearance certificate. This means 
that the developer must undertake an EIA, which includes a public participation process. The issuing 
of an environmental clearance certificate would also provide the opportunity for the state to attach 
conditions and monitoring requirements to such developments. It also means that the principles of 
environmental sustainability and resource protection set out in the WRMA and the Environmental 
Management Act would be applied to such developments at the time that licences are granted. In 
addition, the developments would usually require an abstraction and/or discharge licence under the 
WRMA, depending on whether the activity involves abstraction or discharge. The EIA Regulations 
and the EMA do not unfortunately address the issue of transboundary impacts in EIAs. As discussed 
above, the WRMA would benefit from the incorporation of the principles and considerations set out 
in the SADC Revised Protocol and the UN Convention and the ZAMCOM Agreement, particularly in 
relation to ERU and significant harm, in order for the decision maker to be legally directed to 
consider transboundary information and criteria when issuing such approvals.  The EIA Regulations 
would also benefit by the addition of transboundary impact consideration and related procedures.  

The Acts do not cater for SEAs for large developments. 
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4.4 Agriculture 
In order for the agricultural sector, as well as the fishing and fisheries sector, to 
see sustained or increased growth, reliable water of sufficient quality and quantity 
is required. A number of interconnected measures need to be in place, to ensure 
the necessary quantity and quality of water:  

• Sector development planning needs to integrate water resource planning.  

• Pollution control regulations need to be in place and enforced in order to 
protect biodiversity and ecosystem services. 

• Effective licensing and monitoring regimes are needed, to regulate consumption, effluent 
levels and overfishing. 

In relation to agriculture, there is much focus on the relative economic costs and efficiency rates of 
water used for agriculture as compared to other more productive uses. Whilst the historic policies 
planned for expansion of agricultural activities, the Vision 2030 seems to advocate a move towards 
more productive and efficient uses of the water, such as manufacturing.  There is also a focus in the 
WRMA on recording and managing irrigation expansion.   

4.5 Energy development 
The policy on energy development expansion is less clear. The Integrated Resource Plan (IRP) of 
Namibia, developed in 2013, is intended to set out a longer-term pathway for energy developments 
in the country to meet demand. We have been provided with a copy of a review report of the IRP, 
undertaken in 2016, which considers the viability and preference for various energy scenarios. This 
review considers that the Baynes hydro project could be included in the future energy mix; however, 
a further update of the IRP is needed in order to have clarity ono the exact mix of hydropower, 
renewables and off-shore natural gas proposed in the 2013 plan.     

4.6 Fisheries 
Inland fisheries law is relatively comprehensive and there seem to be adequate controls and 
measures in place to regulate fishing practices.  

4.7 Navigation 
The Namibian Ports Act seems to only regulate Namibia’s two international ports.   

4.8 Investment  
Namibia aims to create an environment that is investor-friendly, although there does not seem to be 
a specific focus on private investments in water-related infrastructure. 

4.9 Disaster management  
The ZAMCOM Agreement Article 17 states: 

2) A Member State shall, without delay and by the most expeditious means available, notify 
and promptly supply all the necessary information to other potentially affected Member 
States as well as the Secretariat of any emergency originating within its territory. 

National policy or legislation needs to nominate the department responsible for disaster monitoring 
and reporting, and impose a duty to follow the RBO rules and procedures for information sharing. 
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This encourages a dedicated process and channel for getting vital information out to potentially 
affected parties as soon as possible, in order to minimise the impacts of such events. Where the RBO 
procedures do not specify a process for disaster information reporting and sharing, this process 
should be developed by the RBO concerned.  

In relation to disaster management and planning, the Disaster Risk Management Act 10 of 2013 is 
seen as a good example of comprehensive and climate-sensitive disaster management. It considers 
vulnerability assessments and early warning systems, with clear responsibilities at horizontal and 
vertical levels across government.  

5. Benefit Sharing 

The ZAMCOM Agreement Article 14 states: 

4) Member States shall in their respective territories utilise the Zambezi Watercourse in an 
equitable and reasonable manner with a view to attaining optimal utilisation thereof and 
benefits therefrom consistent with adequate protection of the Zambezi Watercourse. 

Benefit sharing aims to maximise the benefits of the river basin for all riparian 
states. The key to the approach is a high level of collaborative planning, where the 
water resources of the river basin are viewed as a single economic unit. This 
requires collaboration between Basin states regarding the best location and 
timing for development priorities across the Basin. Increased regional trade in 
water-related goods and services results from this process, which in turn further 
advances regional integration. This approach has the power to maximise co-
benefits and facilitate trade-offs, greatly assisting the collaborative planning 
process. This approach should form part of Basin-wide strategic planning and allocation. National 
allocation plans are a key component that informs Basin allocation strategies and subsequent river 
basin strategic plans. Recognition in national law and/or policy of the importance of a Basin 
allocation strategy and strategic plan empowers decision makers and sets a clear direction for 
interaction and information exchange between national water and planning departments and RBOs. 
In order to further advance this approach, where national development plans identify water resource 
investments, benefit sharing opportunities should be included. 

In general, the laws and policies of Namibia do not directly address the potential positive benefits 
for the country (as well as the basin) as a result of benefit sharing. Whilst there is a general 
recognition of the consequences of a failure to invest in precautionary measures, and of the 
importance of environmental capital in economic development, especially tourism, the implications 
of environmental capital for transboundary water resources are not adequately discussed in 
Namibia’s laws and policies.  

Despite this, Namibia has shown that it favours a benefit sharing approach in a number of bilateral 
agreements to which it is party. These agreements include:  

• The Permanent Joint Technical Commission (PJTC) between Angola and Namibia on the 
Kunene River Basin, established in 1990. Its current major priority is the development of a 
hydroelectric power scheme on the lower Kunene River. 

• The Joint Permanent Water Commission (JPWTC) between Botswana and Namibia 
concerning the development and use of water resources of common interest. The JPWTC was 
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established in 1990, after the countries had cooperated on a technical level since the early 
1980s. 

• The Permanent Water Commission (PWC) between Namibia and South Africa, which was 
established in 1992 to deal with water matters of mutual concern. 

• The Treaty of the Vioolsdrift and Noordoewer Joint Irrigation Scheme between Namibia and 
South Africa, also signed in 1992, establishing a parastatal authority to operate the irrigation 
project located on both sides of the Orange River at Vioolsdrift and Noordoewer. 

6. Dispute Resolution 

Namibia is a party to the Orange-Senqu River Commission (ORASECOM) Agreement, the Kunene 
Permanent Joint Technical Commission Agreement, and the Permanent Okavango/Cubango River 
Basin Water Commission (OKACOM) Agreement 1994. The ORASECOM Agreement requires 
parties to refer disputes to the SADC Tribunal, whilst the the Kunene Permanent Joint Technical 
Commision Agreement has, as one of its purposes, the establishment of a mechanism for the 
prevention, management and resolution of disputes relating to internationally shared water 
resources. It is unclear whether such mechanisms have been developed. The ORASECOM Agreement 
itself does not contain a dispute resolution provision. 

Namibia is also a party to the Revised Protocol on Shared Watercourses in the Southern African 
Development Community, 2000 which enables the parties to refer disputes to the SADC Tribunal. 
This mechanism has, however, been unavailable due to the suspension of the SADC Tribunal in 2010. 
SADC has recently signed a protocol for the re-establishment of the SADC Tribunal, with reduced 
jurisdiction, intended to ensure compliance and resolve conflict between Member States regarding 
the SADC Treaty and all subsidiary instruments.  

There is a separate dispute resolution mechanism available to Namibia as party to the ZAMCOM 
Agreement (2004). A provision in the national law that defers to the ZAMCOM Agreement or the 
SADC Revised Protocol dispute resolution mechanism in the case of transboundary water disputes 
would provide clarity on the forum to be used in the case of disputes relating to the use of the 
Zambezi.  As discussed in the good practice review, a mediation provision in the ZAMCOM 
Agreement would be a beneficial addition to this agreement. 

We note that Namibia’s WRMA empowers the Minister to establish mechanisms and negotiate the 
revision of mechanisms for the management, prevention and resolution of disputes relating to 
internationally shared water resources. Section 29 names the ZAMCOM Agreement as one of the 
agreements to which Namibia is a party, and in relation to which the Minister may make regulations. 
In our view, these sections, when read together, imply that the Minister should follow the 
international dispute mechanisms under the ZAMCOM Agreement in the event of a dispute in the 
basin. Namibia is the only ZAMCOM Member State that has such provisions in national legislation.  

7. Regional Integration 

The benefit sharing approach is both advanced by, and advances, increased 
regional trade in water-related goods and as a result, increases water security in 
the Basin. It is therefore important that national trade policy recognises the 
importance of advancing trade partnerships, and increasing trade between Basin 
states. 
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According to the Africa Regional Integration Index, Namibia performs strongly in all dimensions of 
the regional integration index that it analyses. This applies to the free movement of persons, trade 
integration and productive integration.  It is ranked third (after South Africa and Botswana) on the 
continent from an integration perspective, allowing the free movement of all ZRB citizens. 

Vision 2030 places a particular emphasis on reducing trade barriers and fostering regional 
integration and free trade in the region. It identifies the SADC Trade Protocol and related 
mechanisms within SADC and other regional blocs, together with a common SADC external tariff, 
as a means to achieve this.  Investment is also promoted through the Investment Promotion Act 
2016, which, amongst other things, includes provisions to facilitate the processing of visas for 
“investors” and their dependents.  

8. Climate Change Planning  

The ZAMCOM Agreement Article 5 states: 

The objective of the Commission is to promote the equitable and reasonable utilisation of the 
water resources of the Zambezi Watercourse as well as the efficient management and sustainable 
development thereof. To that end the Commission shall have the following functions: 

e) Foster greater awareness among the inhabitants of the Zambezi Watercourse of 
equitable and reasonable utilisation and the efficient management and sustainable 
development of the resources of the Zambezi Watercourse. 

Though the ZAMCOM Agreement does not directly address climate 
change, the risk to water security posed by climate change necessitates an 
increased focus on sustainable development in the ZRB. Climate change 
R&VAs, as well as the associated scenario planning, are key inputs in 
development plans for all sectors of the economy. Integrated development 
planning needs to incorporate current and future climate change scenarios 
and their effect on water availability. These mechanisms, which require regular updates, ensure that 
some flexibility can be built into national allocation plans, and ultimately into Basin allocation 
strategies and strategic plans. The risks posed by climate change and associated water variability 
need to be considered when undertaking EIAs for planned developments, in regard to both national 
and transboundary impacts. It is therefore important that national EIA regulations, or RBO 
guidelines, explicitly require consideration of climate change impacts. 

Climate change policy in Namibia is determined by the National Policy on Climate Change, the 
Climate Change Vulnerability and Adaptation Assessment Report, and a National Climate Change 
Strategic Action Plan 2013–2020. This plan sets out the guiding principles for responding to climate 
change and identifies priority action areas for adaptation and mitigation. The policies have clear 
mandates at different levels of government, and consider cross-sectoral adaptation and mitigation 
actions. These plans make provision for regional cooperation in order to address transboundary 
issues related to climate change, such as transboundary surface water and groundwater, 
transboundary disasters, and regional climate change models, amongst others. They also recognise 
a need to cooperate at a regional level in the development and implementation of climate change 
adaptation and mitigation interventions. The policy and action plan would, however, benefit from 
aligning information gathering and sharing protocols with basin-level and regional information-
sharing protocols and procedures. 
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The policy and action plan would also be improved by taking into account the impacts of proposed 
climate change adaptation actions on the adaptive capacity of other countries in the basin. It is also 
recommended that consideration of the costs borne by transboundary countries, resulting from the 
failure to take adaptation measures in Namibia, be incorporated into the policy and the action.  
Similarly, both the policy and the action plan should be amended to recognise the role of the RBO in 
coordinating climate change efforts across the basin.  

9. Conclusions 

The legal and policy framework for water resource management in Namibia is relatively developed 
and well presented. The policy and legal framework are based on sound environmental and resource 
management principles that foster transparency, public participation and decentralised water 
management.   

The primary challenge is the failure to bring the WRMA into force. Whilst policy may fill the void 
created by this delay to some degree, it leaves the legal framework, and any useful or necessary 
measures it aims to facilitate, vulnerable to legal challenge. It also creates considerable uncertainty 
about the extent of the various monitoring, reporting and related requirements amongst water users 
and the state. Whilst the IWRMP is comprehensive, it is now becoming relatively out-of-date (in 
spite of the 10-year review provision in the WRMA). It will be necessary to review and update this 
instrument in order to bring about effective and adaptive management of the resource.  

Namibia is to be commended for its focus on achieving the beneficial and efficient use of water in a 
water-scarce country. The measures Namibia has taken to evaluate supply and demand and 
agricultural water use efficiency, and to integrate climate change considerations into water resource 
and disaster management planning, are notable.  

Areas of improvement include: (i) the assessment and legal protection of environmental flows and 
an ecological reserve; (ii) clarity about the future energy mix, particularly hydroelectric 
developments in the basin; and (iii) the finalisation of regulations for effluent management and 
monitoring generally.   

The EIA process and/or the sections relating to the management of shared water resources would 
benefit from mandatory transboundary notification, consultation and investigation requirements as 
part of the EIA for developments with transboundary impacts.   A clearer requirement to take into 
account transboundary flows during water allocations (as well as legislative clarity about the factors 
to be taken into account in determining available supply), and the incorporation of the principle of 
significant harm may also allow for better alignment of the existing instruments with the ZAMCOM 
Agreement and the SADC Revised Protocol.  Lastly, whilst the policies do consider Namibia’s shared 
watercourses and related agreements in some detail, there seems to be little discussion of shared 
benefits. 
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D6  Tanzania – Country Level Key Findings  
As established early in this process, the dimensions of water security frame and underpin the 
equivalence and comparative assessments. Accordingly, this section includes:  

• an overview of the country’s legislative and policy regime and an institutional review;  
• a summary of each country assessment in terms of the dimensions of water security; 
• relevant sections of the ZAMCOM Agreement and their relevance; 
• the key outcomes of the country assessment, in terms of the dimensions; 
• conclusions drawn about key findings for the country.  
 
Included in the summary is an additional level of analysis which leverages the Assessment of the 
Implementation of the Regional Water Policy Tanzania, conducted by SADC in 2013 (We refer to 
this report as ‘SADC - Tanzania (2013)’). The purpose of this study was to determine the degree of 
alignment between national water policies and the SADC Regional Water Policy (RWP) (2006), as 
per the requirements at section 3.4 of the RWP. Insights from this study are presented in boxes 
where relevant. 
 

1. Legislative and Policy Regime 

1.1 Domestication of International Law 
The power to enter into treaties in Tanzania is entrusted completely to the executive branch of 
government (Murungu, in Killander (ed), 2010). However, article 63 of the Constitution gives the 
National Assembly the power to “deliberate upon and ratify all treaties and agreements to which the 
United Republic is a party and the provisions of which require ratification.” Other than article 63 the 
Constitution does not address the role of international law within the legal system.  Therefore, in line 
with dualism, parliament must adopt enabling legislation to give effect to an international agreement 
(Murungu, in Killander (ed), 2010).  

The legislature generally employs three primary methods to transform treaties into domestic law 
(Murungu, in Killander (ed), 2010). Firstly, provisions of a treaty may be “embodied in the text of an 
Act of Parliament; secondly, the treaty may be included as a schedule to a statute; and thirdly, an 
enabling Act of Parliament may give the executive the power to bring a treaty into effect in municipal 
law by means of proclamation or notice in the Government Gazette” (Murungu, in Killander (ed), 
2010). 

When courts in Tanzania refer to international instruments, particularly those that have been 
ratified, and international law principles, they are generally applied as a guide to constitutional 
interpretation (Murungu, in Killander (ed), 2010).  

In Director of Public Prosecutions v Daudi Pete [1993] TLR 22 the Court of Appeal held that when 
interpreting the Bill of Rights, regard must be had to the African Charter on Human and Peoples’ 
Rights (Murungu, in Killander (ed), 2010): “This view is supported by the principles underlying The 
African Charter on Human and Peoples` Rights which was adopted by the Organisation of African 
Unity in 1981 and came into force on 21 October, 1986 after the necessary ratifications. Tanzania 
signed the Charter on 31 May, 1982 and ratified it on 18 February, 1984. Since our Bill of Rights and 
Duties was introduced into the Constitution under the Fifth Amendment in February, 1985, that is, 
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slightly over three years after Tanzania signed the Charter, and about a year after ratification, 
account must be taken of that Charter in interpreting our Bill of rights and Duties.”  

On the whole, when courts refer to international law and international agreements, they only do so 
for purposes of being guided and persuaded by such authorities (Murungu, in Kaillander (ed), 2010). 
This then requires that any provisions of international law need to be written into the laws of Malawi 
through a process of domestication in order to have any effect. 

Although Malawi has not formally ratified the UN Convention, and have thus not ‘written’ it into 
national water law, the SADC Revised Protocol, and the ZAMCOM Agreement, which they have 
ratified, incorporate many of the core principles of international water law. Many of these principles 
are established as customary international law, and in this way the country is obligated to uphold 
these principles. 
 

1.2 National Legislative and Policy Regime 
Tanzania has a relatively developed environmental legal system. Its Water Resources Management 
Act 11 of 2009 (WRMA) regulates water resources in conjunction with the Environmental 
Management Act 10 of 2004 (EMA), supported by numerous other laws and policies relating to 
fisheries, ports management, mining and energy, and protected species. 

The country has developed a number of policies and strategies to give effect to integrated water 
resource management (IWRM). These include the National Water Policy of 2002, and the National 
Water Sector Development Strategy 2006–2015. The Water Sector Development Programme is also 
in the process of implementation, in two phases; the latest phase is the Water Sector Development 
Programme Phase II (2014/2015–2018/2019). This programme discusses in some detail the targets, 
budgets and time frames for nationally planned developments in the water sector, including in 
relation to water management, supply and sanitation, and is an extremely useful document for 
ensuring the implementation of policy and water sector development.  

Tanzania Box 1: SADC - Tanzania (2013) on Policy Interconnectedness 

The water sector and national development programmes are linked in number of ways. The 
National Water Policy (2002) stems from national macro strategies such as Vision 2025 and the 
National Strategy for Growth and Reduction of Poverty (NSGRP). The national water policy 
(2002) envisions developing a comprehensive framework for sustainable development and 
management of the Nation’s water resources, in which macro policies, and sets priorities according 
to national development targets and development visions1. The policy aligns sectoral targets and 
other macro strategies such as the National Strategy for Economic Growth and Reduction of 
Poverty (NSGRP), Millennium Development Goals, and Tanzania Development Vision 2025 
targets. It also sets priorities for collaborating with other water-related sector policies: energy, 
irrigation, industry, mining, and environment. 

 

2. Institutional Framework 

In terms of the WRMA, water resources are managed in accordance with a National Water Board. 
The WRMA also provides for Basin Water Boards to be developed at a basin level. All nine boards 
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are operational. These boards are responsible for issuing permits and licences and for conflict 
resolution. The WRMA also facilitates further decentralisation by providing for Catchment 
Committees, Sub-Catchment Committees and Water User Associations. The Ministry of Water and 
Irrigation (MoWI) plays a coordination, guideline and policy formulation role. Within the Ministry 
there are a number of divisions, including the Water Resources Division (which has a transboundary 
water resources section), the Water Quality Division and the Information and Communications 
Technology Unit.   

Tanzania Box 2: SADC - Tanzania (2013) on Institutional Alignment 

The Ministry of Water (MoW) holds overall responsibility for water resources management, 
however, a number of other departments and agencies (e.g. Agriculture, Energy, Livestock, 
Irrigation, Fisheries, etc; or agencies e.g. EWURA, TANESCO etc) manage water resources 
according to their own mandates and needs, their own legislative provisions, with little 
coordination and integration towards holistic basin-wide planning and management.  

Generally, the multiplicity of legislations and policies related to water resources management has 
partly resulted into competing interests. For instance, statutory responsibility for sanitation 
policy is assigned to the Ministry of Health and Social. 

 

3. Equitable Access 

3.1 Principles 
The ZAMCOM Agreement Article 12 states: 

1) In the implementation of this Agreement, the Member States commit themselves to the 
following principles; 
a) Sustainable development; 
b) Sustainable utilisation; 
c) Prevention of harm; 
d) Principle of precaution; 
e) Inter-generational equity; 
f) Assessment of trans-frontier impacts; 
g) Co-operation; and 
h) Equitable and reasonable utilisation. 

 
2)  These principles shall be interpreted according to the provisions of Article 3 of the SADC 

Protocol, and developed in accordance with the latest scientific concepts and with the best 
international practices. 

The principles of international water law and international environmental law, 
as contained in Article 3 of the SADC Revised Protocol (2000) and Article 12 of 
the ZAMCOM Agreement (2004), are an important part of progressive water 
resource management. The incorporation of these principles into national 
water policy advances harmonisation with the SADC Regional Water Strategy 
(2006), which in turn advances harmonisation across the Basin, as targeted by 
strategies 3.2(a) and 4.4(a) of the Regional Water Strategy, as well as priority intervention 1.2 in the 
Regional Strategic Action Plan Phase IV. These principles are the common basis for the further 
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evolution of national policy and legislation in a harmonised way across the Basin. Such 
harmonisation advances EIAs, Basin allocation strategies, notification procedures, benefit sharing 
approaches, as well as the rules and procedures for information sharing – all of which are predicated 
by these principles.  

One of the overarching objectives of the WRMA is to promote “equitable” access to water. It also 
aims to promote the “efficient, sustainable and beneficial use of water in the public interest”.  
However the Act does not make clear what this objective entails, and whether it also includes 
“reasonable” use in the context of transboundary water resources. There is also a general objective 
to “implement international obligations stipulated under international legal instruments” to which 
Tanzania is a party. None of these objectives makes specific reference to the need for equitable and 
reasonable utilisation (ERU) of transboundary water resources. Section 98 of the WRMA provides 
that the Minister may create policies for the purpose of ensuring sustainable and equitable use of 
transboundary waters, and such considerations were in fact included in the 2006 Water Policy. 
Therefore, whilst there is a provision for policy to direct this issue there is no direct legal duty under 
the Act to give effect to this principle.  In order to rectify this we suggest specifically incorporating 
this principle under the Act’s objectives, and also detailing in the legislative text what ERU entails, 
which in turn can be supported by policy provisions. The Act helpfully includes the precautionary 
principle. It would however benefit from including a specific obligation not to cause significant harm 
in the use of transboundary resources.  

3.2 Determination of supply and demand and priorities of use 
Section 31 of the WRMA provides that the National Integrated Water Resources 
Management Plan must include a “water balance” for each basin of the 
mainland which compares expected water demand with data and information 
regarding water availability, and requires this balance to consider options for 
meeting forecasted demand and the requirements of the reserve. At a basin 
level, Basin Management Boards must develop basin water resources 
management plans; there is however no minimum required content for these plans. These Boards 
also have a duty to maintain and update assessments of the availability and potential demand for 
water resources within the basin, and presumably this information is then provided to the Minister 
to determine the national water balance. There are however no minimum requirements to inform 
the determination of supply and demand, either at a basin or national level, and no indication of 
what considerations must inform this national balance – i.e. there is no duty to take into account 
transboundary supply and demand or availability.  

Interestingly, Section 100 does recognise the need for the Minister to obtain water balances for the 
nation and for transboundary nations; however there is unfortunately no duty to incorporate this 
into the national water balance or to otherwise implement it. There is also no allocation per sector 
in terms of the national balance; rather, it is just a determination of supply and demand and it is left 
to the discretion of Basin Water Boards to allocate on a case by case basis.  

In terms of priority of use, the WRMA provides that domestic and environmental water uses have a 
priority in allocation; socio-economic uses have a lesser priority.  

3.3 Allocation of supply: licences and permits 
The ZAMCOM Agreement Article 10 states: 

1) The functions of ZAMTEC shall be to: 
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b) develop the Strategic Plan for the Zambezi Watercourse and recommend it to the 
Council for approval. 

Article 14 states: 

9) Member States shall conduct their management and development plans, projects and 
programmes relating to the resources of the Zambezi Watercourse in accordance with the 
Strategic Plan. 

Information on water supply and demand is key to developing national water allocation plans and 
strategies that provide for the needs of the various sectors of the economy. This forms the basis for 
resilient development of these sectors. National allocation plans are equally important at a Basin 
level as they provide the basis for negotiating and developing Basin allocation plans and strategies. 
Without an understanding of national allocation needs and priorities, allocation amongst Basin 
states is not possible. Negotiating a Basin allocation plan that satisfies all Member States is 
fundamental to the cooperative management approach that informs the development of a strategic 
plan for the Basin. This will optimise the use and development of water resources across the Basin. 

Any person who diverts, dams, stores, abstracts or uses water from a surface or underground water 
source, or constructs or maintains any works for this purpose, requires a water permit under the 
WRMA.  These permits are issued by Basin Water Boards.  The Act provides for certain implied 
permit conditions (generally framed as duties to be efficient users and prevent pollution); however 
these do not meaningfully enable a regulator to manage and regulate the use. There is a need for a 
section in the WRMA prescribing the minimum conditions of a permit, to ensure monitoring and 
reporting, discharge quality requirements, volume thresholds and similar concerns, instead of the 
overarching discretion upon Boards to determine the terms and conditions of the permits.  

In relation to criteria which guide the adjudication process, there is little guidance to decision makers 
on what considerations must be taken into account. Under the WRMA, the decision maker is only 
required to consider water levels necessary for non-abstraction purposes, and the water level 
necessary to maintain environmental flows. In particular we propose that there be a duty to take the 
water balance (discussed above) into account when issuing a water use permit, and a duty to consider 
transboundary requirements.  

3.4 Environmental reserves and flows 
The ZAMCOM Agreement Article 14 states: 

3) Member States shall take all appropriate technical, legislative, administrative and other 
measures in the utilisation of the Zambezi Watercourse in order to: 

a) Prevent, reduce, or control pollution of the surface and ground waters of the 
Watercourse and to protect and enhance the quality status of the water and associated 
ecosystems for the benefit of present and future generations. 

Environmental reserves (or environmental flows) refers to the quantity and 
quality of water needed to keep a freshwater system, such as a river, and its 
dependent ecosystems healthy. This includes the services which ecosystems 
provide, such as water filtration, drinking water, irrigation, provision of fish as a 
food source, nutrient cycling and erosion regulation. Failing to provide for 
environmental flows endangers all the ecosystems and livelihoods that depend 
on the river. Understanding and accounting for environmental flows and 
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reserves is therefore an important aspect of monitoring, and needs to be taken into account in water 
allocations. 

Section 33 requires the Minister to determine a reserve for each water resource. Usefully, this 
provision is mandatory. Once this amount has been determined, it cannot be allocated for 
consumptive use.  

The WRMA also considers minimum flow assessments being undertaken. Helpfully such 
assessments are integrated into the decision-making process, and they are to be taken into account 
in water use classification, the ecological reserve determination, and the issuing of permits. The Act 
would benefit from further refinement to include minimum criteria for how such flow assessments 
should be undertaken and what considerations they should take into account.  

3.5 Regulation of water pollution 
The laws relating to pollution and waste water discharges are relatively well developed and clear. 
Water discharges require a permit under the WRMA.  Pollution standards have been developed 
under the EMA in terms of the Environmental Management (Water Quality Management) 
Regulations, 2007. As discussed below, helpfully and unusually Section 32 of the WRMA also 
provides for the classification of water resources in order to prescribe water quality objectives. It is 
relatively unusual for riparian states to include such a provision.  The Act also incorporates the 
polluter pays principle.  

3.6 Information management, monitoring and reporting 
The ZAMCOM Agreement Article 15 states: 

3) Member States shall employ their best efforts to collect and, where appropriate, to process 
data and information with regard to the Zambezi Watercourse, in a manner which 
facilitates its utilisation by the Secretariat and other Member States. Where appropriate, 
Member States shall make every effort to employ the standardised methodology for 
collecting, processing and disseminating data and information recommended by the 
Commission. 

The monitoring and reporting on hydrological data, including water quantity and 
quality, at a catchment as well as at a national level is a vital component of water 
resource management. This information is used to inform the prioritisation of 
water uses at a time when water supply is increasingly uncertain. Without this 
information, long-term planning is not possible. This prioritisation requires that 
water supply and demand are monitored at a catchment level, and fed into a 
national-level repository of information. This requires establishing a mandated body, with clear 
duties, responsibilities and procedures for monitoring and reporting on water supply and demand 
at catchment, as well as at a national level. This information is vital for Basin-level decision making 
as is explored in more detail below, as well as for transboundary EIAs and determining courses of 
action for mitigating potential harm. 

The Water Quality Management Regulations mandate monitoring and reporting to be undertaken 
in relation to water pollution. Basin Water Boards are obliged to monitor discharges. The Basin 
Water Officers are obliged to submit water pollution-related information to the National 
Environmental Management Council. This information is to be kept on the Central Environmental 
Information System.  It seems that this practice is only in relation to pollution, and not to water 

• Equitable 
access 

• Benefit sharing 
• Planned 

development 
 



SECTION D. National Equivalence Assessment & Gap Analysis 
D6 Tanzania   
 

 
211 

ZAMCOM Agreement Comparative Assessment & Gap Analysis 

quantity or supply/demand considerations.  The WRMA also mandates Basin Water Boards to 
monitor information on the state of water resources in the basin. The WRMA also requires Basin 
Water Boards to maintain assessments on water availability and demand. This is helpful, as many 
riparian states do not have specific monitoring mandates.  As discussed above, it would be helpful to 
have minimum water permit conditions in the WRMA which also require users to monitor and report 
their use.  

Another useful section is the mandatory transboundary monitoring provisions in Section 100, which 
require the Minister to monitor and maintain certain minimum information in relation to 
transboundary water resources, as discussed in section 3.10 below.  

3.7 Alien and invasive species 
The ZAMCOM Agreement Article 14 states: 

3) Member States shall take all appropriate technical, legislative, administrative and other 
measures in the utilisation of the Zambezi Watercourse in order to: 

a) Prevent, reduce, or control pollution of the surface and ground waters of the 
Watercourse and to protect and enhance the quality status of the water and associated 
ecosystems for the benefit of present and future generations. 

b) Prevent, eliminate, and mitigate control adverse transboundary impacts. 

Equitable access to water implies not only the quantity of water available but 
also access to water of a suitable quality that is fit for purpose. This means it is 
essential to reduce and prevent pollution, prohibited substances and alien and 
invasive species. Setting up pollution control regulations, and enforcing them, 
is vital for providing water of a suitable quality to citizens for drinking and 
domestic needs. Similarly, each riparian state needs to put in place national 
regulations for prohibited substances and invasive species. Such regulations also protect ecosystem 
services that support the livelihoods of citizens.  Cooperatively developed water quality standards, as 
well as a common list of prohibited substances and alien invasive species (aquatic weeds), advances 
equitable access to water resources across the Basin. 

The Minister of Environmental Affairs has the power under the EMA to make regulations regarding 
alien and invasive species, but does not seem to have done so yet. 

3.8 Human rights to water 
There is no constitutional right to water or a right of access to water. The Water Supply and 
Sanitation Authority Act of 2009 was enacted in order to repeal the Water Works Ordinance Act 
No. 5 of 1965. It was intended to promote sustainable management and adequate operation and 
transparent regulation of water supply and sanitation services with a view to give effect to the 
National Water Policy, 2002. This Act aims to ensure the right of every Tanzanian to have access to 
efficient, effective and sustainable water supply and sanitation services. a policy undertaking to 
provide 25l/person/day (minimum), depending on the type of water connection, with a target of 
achieving universal access to water supply services in urban areas by 2025; and covering at least 
90% of the population with water supply services in the rural areas. 
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3.9 Public participation 
The ZAMCOM Agreement Article 16 states: 

8)  Member States shall ensure that the Public in an area likely to be affected by a proposed 
programme, project or activity are informed thereof and are provided with the 
opportunity for making comments therein or objections thereto as well as on the 
transmittal of such comments or objections to the Commission.  

Public – or stakeholder – participation in decision making relating to water 
resource development and management stems both from the UN Convention 
(1997), as well as the SADC Revised Protocol (2000), amongst other international 
conventions. Article 16(8) of the ZAMCOM Agreement also stipulates community 
involvement in developments. Developments along the watercourse often have 
transboundary impacts, so transboundary EIAs that include strong 
public/stakeholder participation are a requirement for advancing water security 
in the Basin. Transboundary EIAs and public participation are closely linked to planned 
development and the associated notification procedures. In order to create obligations on 
developers, national legislation should impose a duty upon developers to undertake transboundary 
EIAs, including necessary public participation.  

The WRMA also incorporates as a founding principle the need for participatory management in the 
development of the nation’s water resources. Although it has such a provision, the WRMA itself does 
not specifically provide for public participation; for example it does not require authorities to ensure 
that their decision making processes are subject to public participation in the determination of the 
national balance or the issuing of water permits. This issue is partially rectified under the EMA, 
which regulates the EIA process for environmental clearance certificates, as discussed below. The 
EIA process facilitates public participation throughout the application process.  

In terms of institutional structure, the decentralisation of various bodies under the WRMA does help 
to facilitate public participation to some extent; for example there are numerous layers of 
government at the national, basin, catchment and sub-catchment level, which helps to facilitate local 
participation in these structures, particularly at a basin level.  

3.10 Interesting or useful provisions 
The WRMA has a specific chapter dedicated to transboundary water management. It is primarily 
empowering in nature – i.e. it does not oblige the Minister to take steps, but it does provide guidance 
as to the types of actions the Minister should take. These actions include collection of information 
about the environmental integrity of the transboundary resource, the development of policies that 
ensure equitable and sustainable use, and measures to develop a common database for 
transboundary water information in collaboration with other states.  

A particularly useful provision is Section 100, which requires the Minister to collect and analyse a 
lengthy list of minimum information in order to perform his or her transboundary functions. This 
information includes the water balance for each country, the volume of water abstracted and used in 
Tanzania, and the nature of the beneficial uses of water in Tanzania, including economic value, the 
number of persons relying on transboundary waters, information relating to discharges, expected 
increases in demand, and environmental integrity and related threats. The Minister may (but is not 
obliged to) share this information in terms of Section 99. 
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Helpfully and unusually, Section 32 of the WRMA also provides for the classification of water 
resources in order to prescribe water quality objectives. It is relatively unusual for riparian states to 
include such a provision. This type of requirement ensures that each basin is assessed based on its 
own local conditions, and that objectives for quality are implemented. It is a more comprehensive 
way of ensuring the environmental integrity of the resource quality, instead of regulating only the 
quality of discharges into the resource. Having such objectives in place also helps guide a decision 
maker when deciding whether and on what conditions to issue a licence, and allows for  discharge 
standards to be implemented that are suitable for each specific context. 

Another useful provision relates to the requirement for EIAs to take transboundary considerations 
into account, as discussed below.  The duty is on the Director to ensure that any impacts are 
mitigated. This is a useful provision as it specifically incorporates transboundary issues into the EIA 
process. It would benefit from a specific duty upon developers themselves to assess transboundary 
impacts and to be responsible for ensuring mitigation measures.  

4. Planned Development 

4.1 Transboundary projects: notification and consent 
The ZAMCOM Agreement Article 16 states: 

1) A Member State planning any programme, project or activity with regard to the Zambezi 
Watercourse or which may adversely affect the Watercourse or any other Member State 
shall forthwith notify the Secretariat thereof and provide the Commission with all available 
data and information with regard thereto. 

 

The ZAMCOM Notification of Planned Measures Procedures (NPs) empower 
ZAMCOM to advise on whether the planned development can be said to be 
equitable and reasonable, and whether or not the planned development will 
cause significant harm. The NPs also suggest mitigation measures that may 
need to be undertaken as part of the development. NPs are fundamental to 
ZAMCOM’s role in the Basin, being linked to many activities that advance water 
security, such as transboundary EIAs, public participation, information sharing as well as dispute 
resolution. States have an obligation to comply with ZAMCOM NPs, regardless of domestication. 
However, incorporating the obligation into national law and assigning mandates to departments to 
manage the procedure creates the necessary clarity to implement the process effectively.  

There are no notification or consent requirements which must be issued to transboundary states for 
new planned developments. The EIA Regulations 2005 only state that their objective is to “encourage 
the development of a procedure for information exchange, notification and consultation between 
organs and persons when a proposed activity is likely to have significant environmental effects on 
transboundary regions”. There is no legal duty under local law to consult and notify. It would be 
helpful to make this a mandatory notification and consent provision, instead of an objective.  

In relation to transboundary planning, the Minister is only empowered (but not required) by statute 
to “engage in the joint management, planning and development of joint projects” with other riparian 
states.  Unfortunately there is no clarification in the WRMA about what this refers to, and ideally the 
WRMA (or the EIA Regulations) could be expanded to include specific duties to include 
transboundary notification and consent procedures.  
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Tanzania Box 3: SADC - Tanzania (2013) on Trans-boundary Financing Mechanisms 

Financing trans-boundary projects is not well articulated in the national water policy. Trans-
boundary water projects and programmes are mostly funded through donor support. Even in a 
situation where finances are supported directly from individual government budgets, release of 
funds is not timely and differs from one government to the other. Differences in monetary values 
also places burden to those countered with low monetary value in terms of exchange rates. Again, 
while donor support are not harmonised at Regional level, this may result into competing 
interests between countries induced by envisioned donor support projects.  Coordinating 
mobilisation of financial resources at regional level (SADC) to support investments in trans-
boundary water resources may address competing interests and national priorities which will 
actually lead to smooth running of the joint water resources projects and promote sustainability 
of shared water resources. 

Complexity for managing trans-boundary water resources management are also magnified by 
multiplicity of authorities (e.g. Southern Africa Development Community (SADC) Protocol on 
Shared Watercourses, the East African Community (EAC) Shared Vision and Strategy 
Framework for Lake Victoria, the Nile Basin Initiative (NBI), and the Lake Tanganyika 
Environmental Management Convention) with relatively inharmonious management targets. 

4.2 Information databases 
The ZAMCOM Agreement Article 11 states: 

6) The Secretariat shall: 

c) collect, obtain, collate and evaluate, data and information with regard to all 
relevant aspects of the Zambezi Watercourse as well as disseminate all such data 
and information to the Member States.  

Maintenance by each riparian state of a national database of regularly 
updated relevant information, critical for national water resource 
management, provides useful information to relevant national planning 
departments. At a transboundary level such national databases feed into 
Basin-level databases, which enables Basin-wide planning and provides 
critical input information for mechanisms such as a Basin decision support 
system (DSS). To build an effective Basin-level database, members of the 
River Basin Organisation (RBO) need to agree on the form, quality and type of information required, 
and take the necessary steps at a national level to ensure that the required information is gathered 
and shared as agreed. This includes information sharing procedures, prohibited substances lists, 
water quality standards, alien and invasive species lists and so on, which are best developed 
collaboratively. 

The ZAMCOM Agreement Article 10 states: 

2) The powers of ZAMTEC shall be to: … (e) make recommendations to the Council on the 
standardised methodology to be adopted by Member States for collecting, processing and 
disseminating data and information with regard to all aspects of the Zambezi Watercourse. 

Article 15 states: 
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3) Member States shall employ their best efforts to collect and, where appropriate, to process 
data and information with regard to the Zambezi Watercourse, in a manner which 
facilitates its utilisation by the Secretariat and other Member States. Where appropriate, 
Member States shall make every effort to employ the standardised methodology for 
collecting, processing and disseminating data and information recommended by the 
Commission. 

The availability of detailed information is vital for decisions at a transboundary 
planning level as a component of mechanisms such as the river basin DSS. The 
importance of information is recognised at an RBO level through the 
development of certain rules and procedures pertaining to the sharing of 
information. Member States are not legally required to domesticate RBO 
procedures, such as the ZAMCOM Rules and Procedures for Sharing of Data 
and Information Related to the Management and Development of the Zambezi 
Watercourse. However, including them in national laws or regulations helps to raise awareness 
amongst stakeholders and relevant national authorities, and contributes towards developing 
consistent practices nationally. This contributes towards harmonising information management 
practices across the basin.  

The Minister is empowered to identify “appropriate measures” to implement its transboundary water 
agreements, and may do so through the “establishment and continuing development of a common 
database regarding the use of transboundary waters”. It would be useful to make this a mandatory 
provision to establish such a database.  

4.3 EIAs and SEAs for planned developments 
Whilst the ZAMCOM Agreement does not specifically mention EIAs, EIAs are seen as integral to 
enacting the precautionary principle contained in Article 12 of the Agreement. The principle of 
assessment of transfrontier harm, also contained in Article 12, as well as the notification provisions 
in Article 16, imply that the precautionary approach should also be utilised in situations of potential 
transboundary harm. By implication, EIAs should be utilised to determine the potential 
transboundary impacts of planned developments. 

EIAs are amongst the most valuable tools available to decision makers when 
planning for and managing water resources at both a national and 
transboundary level. They are a critical aspect of enhancing water security, 
with strong links to all the dimensions of water security. EIAs should 
incorporate identified opportunities for benefit sharing – advancing regional 
integration – as well as harm mitigation measures, into the EIA process. All 
the ZRB countries have EIA regulations in place requiring the consideration 
of impacts nationally. However, having guidelines or procedures for 
transboundary EIAs would strengthen these regulations and advance 
harmonisation across the Basin. Transboundary EIAs and the NPs are closely connected. Applying 
these together, consistently, will advance water security across the Basin.  

Variability in available water resources, as a result of climate change, urbanisation and development, 
poses risks to any planned development. This makes it important that EIA regulations require that 
the current and future effects of climate change on any planned developments be considered in EIAs. 
Failing to do so comes with many associated risks, such as damage caused by increased flooding, or 
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stranded assets (such as hydropower stations) that are unable to perform as planned, due to reduced 
or uneven water availability. 

Helpfully under the WRMA, EIAs and strategic environmental assessments are mandatory for a 
proposed development in a water resource area/ watershed or a “major water project”.  EIAs are also 
mandated under the EMA. The EIA process is then directed by the EIA Regulations 2005.  

Activities listed in the Third Schedule to the EMA specify the projects which require an EIA; this list 
has been expanded in the first Schedule to the EIA Regulations. These projects include: large-scale 
cultivation, water resources development projects (dams, water supply, flood control, irrigation, 
drainage),  other agricultural activities, various forestry activities, certain fisheries, the production 
and distribution of electricity, gas, steam and geothermal energy, thermal power development, 
hydropower developments, petroleum transport and infrastructure, and other types of related 
developments.  

The EIA Regulations also provide that where a project or an undertaking is likely to have a 
transboundary impact, the developer or proponent shall, in consultation with the Director of 
Environment, ensure that appropriate measures are taken to mitigate any adverse impacts, taking 
into account any existing treaties and agreements between Tanzania and the other states. Again this 
is a helpful provision, as it requires the consideration of transboundary impacts in the EIA decision 
making process. It would be useful to include a provision within the EIA itself which mandates a 
developer to assess the transboundary impacts, and to be responsible for proposing mitigation 
measures, instead of just a duty on the Director to ensure mitigation measures.  

A SEA is required for “major water projects”.  Section 105 of the EMA also requires a strategic 
environmental assessment for hydroelectric power stations, and for “major water projects”. 

4.4 Agriculture 
In order for the agricultural sector, as well as the fishing and fisheries sector, to 
see sustained or increased growth, reliable water of sufficient quality and quantity 
is required. A number of interconnected measures need to be in place, to ensure 
the necessary quantity and quality of water:  

• Sector development planning needs to integrate water resource planning.  
• Pollution control regulations need to be in place and enforced in order to 

protect biodiversity and ecosystem services. 
• Effective licensing and monitoring regimes are needed, to regulate consumption, effluent 

levels and overfishing. 

As noted above, agricultural developments require an environmental certificate and an EIA, the 
conditions of which will regulate monitoring and reporting to the authorities.  Such developments 
also usually require an abstraction or discharge permit under the WRMA, depending on the nature 
of the water use.  

The Tanzania Agriculture and Food Security Investment Plan, 2011 discusses actual irrigation to date 
but not rates of expansion. Similarly, the Agricultural Development Sector Strategy also includes as 
an objective agricultural expansion into additional areas under improved irrigation, but does not 
quantify the amount of expansion. The Tanzania Five Year Development Plan 2011–2012/ 2015–
2016 includes as an objective the expansion of irrigation areas from 330 000 hectares to 1 000 000 
hectares by 2015/16.    
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4.5 Energy development 
Energy developments are regulated by the requirement for an environmental certificate and an EIA 
under the EMA. Usually they also require an abstraction and/or discharge permit under the WRMA. 
According to the Updated Power Systems Master Plan 2016, Tanzania, the government aims to 
expand generation from 1501MW, to 4915MW by 2020. The plan also discusses potential water 
impacts, but does not integrate expected impacts on the volume or quality of the proposed 
expansions into existing information, for example the water balance. 

4.6 Fisheries 
The Ministry of Livestock and Fisheries Development is the responsible Ministry is responsible for 
fisheries management. Under the Fisheries Act 2003, a license in order to undertake fishing activities 
excluding small scale activities. Licensees are required to submit records relating to fish captured/ 
sold/ exported and to submit periodic returns. 

4.7 Navigation 
The National Ports Act, 2004 applies to inland waterways, including navigable rivers and lakes, 
and contains provisions relevant to transport and navigation. 

4.8 Investment  
The Tanzanian Development Vision 2025 states that a lack of macro-economic stability has led to 
the creation of an environment which has not supported the economic stability necessary for a 
significant and continuous flow of investments. In order to address this concern, the plan states that 
investment in infrastructure must be given the highest priority and must be led by the government. 
This investment must also involve the private sector and communities generally. In particular, the 
plan states that the development of the road network is  absolutely essential for promoting rural 
development. Investment in energy, water and telecommunications is also central to the stimulation 
of local and foreign investment, and  for creating wealth and employment-generating activities.  

Tanzania Box 4: SADC - Tanzania (2013) on Investment and Operational Costs 

Multiple management levels for water resources such as trans-boundary, national, basin and 
urban water supply and sanitation authorities require high investment and operational costs 
which cannot be totally accrued from national budgets, and water use charges revenues. High 
management and operational costs coupled with renovation costs and unprecedented climate 
change impacts, water resources degradation, increasing water demands and competition over 
water use create enormous challenges for the water resources management and development. 

4.9 Disaster planning  
The ZAMCOM Agreement Article 17 states: 

2) A Member State shall, without delay and by the most expeditious means available, notify 
and promptly supply all the necessary information to other potentially affected Member 
States as well as the Secretariat of any emergency originating within its territory. 

National policy or legislation needs to nominate the department responsible for disaster monitoring 
and reporting, and impose a duty to follow the RBO rules and procedures for information sharing. 
This encourages a dedicated process and channel for getting vital information out to potentially 
affected parties as soon as possible, in order to minimise the impacts of such events. Where the RBO 
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procedures do not specify a process for disaster information reporting and sharing, this process 
should be developed by the RBO concerned.  

The Tanzania Disaster Management Agency is the central monitoring institution for preventing, 
mitigating and responding to disasters, including early warning systems.  Disasters are regulated by 
the Disaster Management Act, 2015. This Act helpfully considers management at different levels and 
considers the development of a National Disaster Management plan as well as district disaster plans. 
It would be helpful to have a specific provision in the Act which mandates the undertaking of 
vulnerability assessments. Similarly, the Act would benefit from a provision which requires disaster 
management consideration to be integrated into other plans across the nation. 

5. Benefit Sharing 

The ZAMCOM Agreement Article 14 states: 

4) Member States shall in their respective territories utilise the Zambezi Watercourse in an 
equitable and reasonable manner with a view to attaining optimal utilisation thereof and 
benefits therefrom consistent with adequate protection of the Zambezi Watercourse. 

Benefit sharing aims to maximise the benefits of the river basin for all riparian 
states. The key to the approach is a high level of collaborative planning, where 
the water resources of the river basin are viewed as a single economic unit. This 
requires collaboration between Basin states regarding the best location and 
timing for development priorities across the Basin. Increased regional trade in 
water-related goods and services results from this process, which in turn further 
advances regional integration. This approach has the power to maximise co-
benefits and facilitate trade-offs, greatly assisting the collaborative planning 
process. This approach should form part of Basin-wide strategic planning and allocation. National 
allocation plans are a key component that informs Basin allocation strategies and subsequent river 
basin strategic plans. Recognition in national law and/or policy of the importance of a Basin 
allocation strategy and strategic plan empowers decision makers and sets a clear direction for 
interaction and information exchange between national water and planning departments and RBOs. 
In order to further advance this approach, where national development plans identify water resource 
investments, benefit sharing opportunities should be included. 

The relevant policies we have reviewed recognise the existence of opportunities to maximise benefits 
from the use of Tanzania’s international water resources; however, they do not provide for or discuss 
benefit sharing mechanisms. At a bilateral level, Tanzania is implementing a project for the 
stabilisation of the Songwe River course jointly with Malawi, through the Malawi/United Republic 
of Tanzania Joint Permanent Commission of Cooperation (JPCC), demonstrating a desire to take a 
benefit sharing approach to transboundary water resource management. 

6. Dispute Resolution  

Tanzania is party to the Revised Protocol on Shared Watercourses in the Southern African 
Development Community, 2000, which enables the parties to refer disputes to the SADC Tribunal. 
This mechanism has, however, been unavailable due to the suspension of the SADC Tribunal in 2010. 
SADC has recently signed a protocol for the re-establishment of the SADC Tribunal, with reduced 
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jurisdiction, intended to ensure compliance and resolve conflict between Member States regarding 
the SADC Treaty and all subsidiary instruments.  

There is a separate dispute resolution mechanism available to Tanzania as party to the ZAMCOM 
Agreement (2004). A provision in the national law that defers to the ZAMCOM Agreement or the 
SADC Revised Protocol dispute resolution mechanism in the case of transboundary water disputes 
would provide clarity on the forum to be used in the case of disputes relating to the use of the 
Zambezi. As discussed in the good practice review, a mediation provision in the ZAMCOM 
Agreement would be a beneficial addition to this agreement. 

There are no other protocols, treaties or bilateral agreements which we have been able to access to 
which Tanzania is a signatory and which would otherwise regulate a dispute.  Tanzania’s WRMA 
does not regulate transboundary disputes. 

7. Regional Integration 

The benefit sharing approach is both advanced by, and advances, increased regional trade in water-
related goods and as a result, increases water security in the Basin. It is therefore important that 
national trade policy recognises the importance of advancing trade partnerships, and increasing 
trade between Basin states. 

In terms of the Africa Regional Integration Index, Tanzania was ranked as a low 
performer in terms of regional integration. The index recommends that Tanzania 
should consider ratifying the relevant SADC instruments on the free movement 
of persons, waiving visa requirements or granting visas on arrival for nationals of 
a greater number of African countries, and reducing tariffs on intra-SADC 
imports and upgrading its internet infrastructure. Currently it seems as though nationals from 
Angola and Zimbabwe require visas to enter Tanzania. Tanzania has a relatively old trade policy 
which was drafted in 2003.  This policy aims to promote regional trade and to reduce any related 
barriers.   

8. Climate Change Planning  

The ZAMCOM Agreement Article 5 states: 

The objective of the Commission is to promote the equitable and reasonable utilisation of the 
water resources of the Zambezi Watercourse as well as the efficient management and sustainable 
development thereof. To that end the Commission shall have the following functions: 

e) Foster greater awareness among the inhabitants of the Zambezi Watercourse of 
equitable and reasonable utilisation and the efficient management and sustainable 
development of the resources of the Zambezi Watercourse. 

Though the ZAMCOM Agreement does not directly address climate change, 
the risk to water security posed by climate change necessitates an increased 
focus on sustainable development in the ZRB. Climate change R&VAs, as 
well as the associated scenario planning, are key inputs in development 
plans for all sectors of the economy. Integrated development planning needs 
to incorporate current and future climate change scenarios and their effect 
on water availability. These mechanisms, which require regular updates, 
ensure that some flexibility can be built into national allocation plans, and 
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ultimately into Basin allocation strategies and strategic plans. The risks posed by climate change and 
associated water variability need to be considered when undertaking EIAs for planned 
developments, in regard to both national and transboundary impacts. It is therefore important that 
national EIA regulations, or RBO guidelines, explicitly require consideration of climate change 
impacts. 

Tanzania has developed a National Adaptation Programme of Action (2007) and a Climate Change 
Strategy (2012).  Mention was made in one of the policies of a “National Water Climate Change 
Strategy”; however, we have not been able to obtain this document.  

The consultation phase of the NAPA development included vulnerability assessments conducted in 
six thematic areas in certain regions of Tanzania, including Zanzibar. Other vulnerability 
assessments have been conducted for the Initial National Communication (INC) and the Assessment 
of Vulnerability and Adaptation to Climate Change (1994–1996); however, these assessments are 
outdated. Tanzania would benefit from the development of a current national risk and vulnerability 
assessment (R&VA).   

The National Environment Policy provides a framework for including environmental considerations 
in the decision making process in Tanzania. Though the NEP does not pay explicit attention to 
climate change, the primary environmental issues raised include many of the concerns that would 
be addressed by “no-regrets” climate change adaptation measures.  

Climate change is recognised within the current national Five-Year Development Plan (FYDP) 
(2011–2015). The government’s commitment to addressing climate change is further demonstrated 
in the development of the National Strategy for Growth and Reduction of Poverty (NSGRP), also 
known as MKUKUTA. The 2010 National Strategy for Growth and Reduction of Poverty II (NSGRP 
II) acknowledges that climate change impacts pose a serious threat to the achievement of Tanzania’s 
development goals, with infrastructure destruction, risks to food and water security, and challenges 
to human livelihoods posing major hazards. MKUKUTA-II also focuses on the risks of climate change 
to reducing poverty and inclusive economic growth, particularly in relation to agriculture and 
disaster risk reduction.  

While Tanzania has incorporated climate change concerns into its national development planning 
framework, notable climate change policies, primarily the NAPA and the National Reduce Emissions 
from Deforestation and Forest Degradation Plus (REDD+) Strategy, are not incorporated within a 
national framework. A National Climate Change Policy is needed to coordinate climate change 
activities effectively, and to integrate them into national and sectoral objectives.  

Tanzania Box 5: SADC - Tanzania (2013) on Investment and Operational Costs 

The National Water Policy does not stipulate clearly issues related to climate variability and 
change. Even though it addresses and puts remedial measures for addressing impacts such as 
drought and floods, emanating from climate change, projected impacts may require long-term 
joint measures for addressing these impacts.  Concern about climate change and climate variability 
impacts has created new demands for scientific, economic and social information to understand 
their impacts on water resources. The RWP and strategies might need to have in place strong 
disaster management unit which serve to monitor and establish early warning systems for 
addressing climate-related impacts. Other potential climate related investments might focus on 
the improvement of adaptive capacity, such as diversifying water sources shifting from surface 
water sources to deep boreholes, and an increase in rainwater harvesting structures1. Managing 
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water resources under the changing climate will also require management of water demand in 
order to balance water requirements in terms of supply, sanitation and hygiene issues. 

9. Conclusions 

Tanzania’s legal system is a particularly good example of legislative mechanisms to implement 
effective transboundary water governance. Although there are a number of provisions which could 
be improved by increased detail or clarification in the text, the laws are particularly useful examples 
for other riparian states. 

Tanzania has achieved some success in implementing certain components of the ZAMCOM 
Agreement (2004), in particular provisions which mandate information collation and analysis 
regarding transboundary water impacts and the status and future of the basin. Achieving greater 
clarity about the procedures for allocation of scarce resources, and the mandatory requirements for 
monitoring and reporting by water users, may also help the state to fulfill this function. Clearer 
procedures would also make it easier to determine Tanzania’s national water balance and related 
forecasts. Establishing a requirement to take into account transboundary flows during water 
allocations, and to incorporate the principle of significant harm, may also help to better align existing 
instruments with the ZAMCOM Agreement. The provision in the WRMA relating to mandatory 
transboundary information monitoring is a particularly good example of best practice. It would be 
useful to expand this requirement with a duty (rather than just an empowering provision) to provide 
this information to other RBOs.  

The provisions in relation to environmental flows and the ecological reserve and resource quality 
objectives are also useful provisions from an environmental protection perspective.  

The EIA Regulations and considerations are also particularly comprehensive, and incorporate 
transboundary considerations. We suggest that they could be expanded further by adding specific 
duties on developers to take transboundary considerations into account in the EIAs, where relevant. 
The requirement for a strategic environmental assessment for “major water projects” and for 
hydroelectric power stations specifically is a particularly good legal mechanism to ensure that there 
is integrated planning in the country and at a transboundary level.  

Disaster management planning is comprehensive, and we have little to add save for a 
recommendation that vulnerability assessments also be included as a mandatory function of the 
relevant bodies established under this Act.  

In relation to agriculture and energy developments, whilst these are regulated by law, the relevant 
policies and plans would benefit from a more detailed alignment  of expansion strategies with 
existing water availabilities and future projections, including considerations of the national balance.  

It would also be useful for the country to consider and expand upon mechanisms for benefit sharing 
in its relevant policies and plans.  

Lastly, the country appears to have taken substantive steps in developing a climate change response. 
The success of this response will be determined by a number of factors; however, the proper 
incorporation of this response into other legal and planning instruments will be a significant factor 
in ensuring its effectiveness. Currently, it appears as though only the water sector has managed to 
include climate change considerations in its policies and plans. Existing climate change policies 
would benefit from taking transboundary water-related climate change impacts into account. 
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D7 Zambia – Country Level Key Findings   
As established early in this process, the dimensions of water security frame and underpin the 
equivalence and comparative assessments. Accordingly, this section includes:  

• an overview of the country’s legislative and policy regime and an institutional review;  
• a summary of each country assessment in terms of the dimensions of water security; 
• relevant sections of the ZAMCOM Agreement and their relevance; 
• the key outcomes of the country assessment, in terms of the  dimensions; 
• conclusions drawn about key findings for the country.  
 
Included in the summary is an additional level of analysis which leverages the Study on the 
Assessment of the Implementation of the Southern African Development Community Regional 
Water Policy Zambia Country Report, conducted by SADC in 2013 (We refer to this report as ‘SADC 
- Zambia (2013)’). The purpose of this study was to determine the degree of alignment between 
national water policies and the SADC Regional Water Policy (RWP) (2006), as per the requirements 
at section 3.4 of the RWP. Insights from this study are presented in boxes where relevant. 

1. Legislative and Policy Regime  

1.1 Domestication of International Law 
Zambia has a dualistic legal system whereby international law is separate from domestic law. 
Therefore, although Zambia is a state party to international and regional instruments, its 
jurisprudence considers international treaty law as a separate system of law. Domestication of 
international instruments by Acts of Parliament is necessary for them to be applicable in the country 
(Shezongo-Macmillan, 2013). The law does not provide for the automatic application of ratified 
international instruments at a national level (Shezongo-Macmillan, 2013). There is no clear legal 
obligation to domesticate international instruments to which Zambia is a party (Shezongo-
Macmillan, 2013).  
 
The legal framework of Zambia is made up of Acts of Parliament, subordinate legislation, English 
laws, common law and customary law (Hansungule, in Killander (ed), 2010). Article 1 of the 
Constitution of Zambia makes provision for constitutional supremacy to which all other laws must 
defer. Zambia’s Constitution does not contain a clause indicating what the status is of international 
law within the legal system. Generally, common law governs the status of international law 
(Hansungule, in Killander (ed), 2010). With respect to the common law tradition, customary 
international law forms part of a country’s law (Hansungule, in Killander (ed), 2010). Zambia has 
however not applied customary international law in deciding cases (Hansungule, in Killander (ed), 
2010). 
 
Zambia ratified or acceded to many human rights treaties of the United Nations and African Union. 
However, appropriate legislative enactments to give effect to the treaties has generally not followed 
ratification (Hansungule, in Killander (ed), 2010). For example, Zambia was among the first 
countries to ratify the African Charter on Human and Peoples’ Rights after the Organisation of 
African Unity adopted it. This notwithstanding, ratification was not followed with appropriate 
enactments to give the treaties legal force (Hansungule, in Killander (ed), 2010). The Zambian 
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government stated during its engagement with the Human Rights Council that: “Zambia has ratified 
regional instruments for the protection and promotion of human rights and fundamental freedoms. 
It is worth noting that international instruments are not self-executing and require legislative 
implementation to be effective in Zambia as law. Thus, an individual cannot complain in a domestic 
court about a breach of Zambia’s international human rights obligation unless the right has been 
incorporated into domestic law” (UN Human Rights Council Report, cited in Killander (ed), 2010). 
 
Notwithstanding that there is no specific law which mandates the judiciary to use its discretion to 
use international law that has not been domesticated when presiding over a case, courts have on 
some occasions done so (Hansungule, in Killander (ed), 2010). 
 
In view of Zambia’s dualist system and the reluctance of its courts to take judicial notice of 
international law it is essential that any international agreements that are ratified by the State are 
domesticated into national law. However, what exactly this entails is uncertain. The Water Resources 
Management Act provides for the domestication of international water related treaties that Zambia 
has ratified through an obligation on the part of the Minister to take certain action to give effect 
thereto.  

S26. The Minister shall, for purposes of this Act— (c) give effect to any international or 
regional agreement or declaration, to which Zambia is a party, on, or which mentions, shared 
water resources and water courses, in a spirit of mutual co-operation. 
  

How this should occur, and by when such a declaration must be made is not clear. It is also uncertain 
as to what the situation will be should the Minister fail to take such action. 
 
For this reason, there is a clear need for some form of domestication to provide the basis for 
international protocols to which Zambia is a signatory to legally come into effect. Although the Act 
does not specifically mention the ZAMCOM Agreement the wording of the Act suggests that it would 
be incorporated thereunder, should such action be taken. We have been unable to determine if the 
Minister has taken such action needed to give effect to the ZAMCOM Agreement. 

Although Zambia has not formally ratified the UN Convention, and have thus not ‘written’ it into 
national water law, the SADC Revised Protocol, and the ZAMCOM Agreement, which they have 
ratified, incorporate many of the core principles of international water law. Many of these principles 
are established as customary international law, and in this way the country is obligated to uphold 
these principles. 

1.2 National Legislative and Policy Regime 
Zambia’s water resources are managed in terms of a number of statutes. The Water Resources 
Management Act 21 of 2011 (WRMA) updates the relatively outdated and surface water-focused 
Water Act of 1945. It operates together with the Environmental Management Act 12 of 2011 (EMA) 
and the Zambezi River Authority Act 17 of 1987.  

It seems that water resources are still managed in terms of the Water Policy 2010, which is due for 
review since its stipulated time frame is up until 2020. Water resources are also managed through 
the National Water Management Strategy and Plan, as set out in the WRMA, which has still to be 
finalised. Consultations with Zambia indicate that this plan is still in its early stages of development. 
Water resource management is also included in the successive National Development Plans (NDPs); 
the latest version is the 7th NDP for 2017–2021. 
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Zambia Box 1: SADC - Zambia (2013) on Policy Alignment 

 

2. Institutional Framework 

The WRMA establishes the Water Resources Management Authority (WARMA). It operates under 
the Ministry of Water Development, Sanitation and Environmental Protection, which now houses 
both the Zambian Environmental Management Agency (ZEMA) and the Department of Water 
Resources Development.  WARMA has a board whose members represent the different stakeholder 
groups, which include farmers, traditional authorities and consumers. This authority is responsible 
for  issuing water permits and licences, facilitating various climate change initiatives, setting water 
quality standards (with the Environmental Agency) and recommending these standards to the 
Zambia Bureau of Standards, overseeing catchment management strategies, water monitoring, and 
developing content for an information system.  

The WRMA also establishes catchment-level organisations called Catchment Councils, which are 
tasked with dealing with disputes, preparing catchment management plans, monitoring water 
quality and quantity, and various other functions including monitoring the “implementation of 
international and regional agreements at a catchment level”. Sub-Catchment Councils carry out 
similar functions at a local level, and are also responsible for monitoring, developing and sub-
catchment management plans.  They are also responsible for collecting data to be sent to catchment 
councils and for dealing with disputes. We were informed that these Catchment Councils are still in 
various stages of development across the country, with some of them being more capacitated and 
developed than others. There has also been a general delay caused by the transition of function from 
the Department of Water Resources Development to WARMA. The WRMA also considers the 
development of water user associations.  

2.1 The Zambezi River Authority (ZRA) 
The Zambezi River Authority Act [Chapter 20:23] (19 of 1987) also serves to recognise the role of the 
Zambezi River Authority (ZRA) with regard to the Kariba Dam. The Act incorporates the Agreement 
between the Republic of Zambia and Zimbabwe Concerning the Utilization of the Zambezi River 1987 
(Zambezi Agreement). The ZRA is responsible for the operation and maintenance of the Kariba Dam 
Complex, investigating new potential dam sites on the Zambezi River and making recommendations 
to its Board. It applies to the "Zambezi River” which is defined as that part of the Zambezi River 
which is common to the boarders of both states. It is thus limited in geographical scope.  

One of the critical requirements of the SADC Regional Water Policy (RWP) is that national water 
policies are aligned/harmonized with it as far as possible. In the case of Zambia, the recognised 
principles and key policy statements of the RWP are harmonised in the Zambian National Water 
Policy (NWP)(2010). This assessment further concludes the RWP is generally consistent with 
water management principles at the global level. Alignment with the RWP principles reinforces 
Zambia’s commitment to the Southern African Vision for Water, Life and Environment (SADC - 
Zambia, 2013). 
Several sector policies, including agriculture and fisheries, tourism, water supply and sanitation, 
wildlife, mining, industry, environmental protection, land (in draft), national heritage, and the 
inland shipping policy recognise the importance of water. Equally the industry and energy 
policies promote water resources management through the environmental impact assessment 
process ( SADC - Zambia, 2013). 
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Within these parameters, the ZRA has the responsibilities to construct, operate, monitor and 
maintain other dams on the Zambezi River, as well as to collect and process hydrological and 
environmental data of the Zambezi River, and to regulate the water level in the Kariba reservoir.   

In terms of Section 13 of this agreement, Zimbabwe and Zambia agree to  

“share all the water from the dams that may be constructed on the Zambezi River in 
proportions to be determined by the Contracting States, having regard to their respective 
shares in the construction costs”.  

To this end, Article 23 empowers Zambia and Zimbabwe to “sell” to each other any part of their 
“share” of the “surplus water” and provides the other state with the right of first refusal.  In this sense, 
the Zambezi Agreement has the potential to be applied more widely than to just the Kariba Dam, and 
could apply to the whole of the Zambezi River within the limited geographic scope of the borders 
between the two countries. This pre-determination, where two countries get to share “surplus water” 
between them, could potentially be in conflict with the principles contained in the ZAMCOM 
Agreement (2004). It presumes that Zambia and Zimbabwe have an absolute entitlement to own and 
dispose of water for which they have no immediate use, which may prevent downstream countries 
from accessing sufficient water for their needs.  We mention this issue as an institutional one, but it 
broadly applies to a number of considerations discussed in this summary, including the question of 
benefit sharing and dispute resolution.  

Resolving this potential issue will be discussed in more detail in the final output of this assignment, 
namely the Options Paper. 

3. Equitable Access 

3.1 Principles of International Water Law and International Environmental Law 
The ZAMCOM Agreement Article 12 states: 

1) In the implementation of this Agreement, the Member States commit themselves to the 
following principles; 

a) Sustainable development; 
b) Sustainable utilisation; 
c) Prevention of harm; 
d) Principle of precaution; 
e) Inter-generational equity; 
f) Assessment of trans-frontier impacts; 
g) Co-operation; and 
h) Equitable and reasonable utilisation. 

 
2)  These principles shall be interpreted according to the provisions of Article 3 of the SADC 

Protocol, and developed in accordance with the latest scientific concepts and with the best 
international practices. 
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The principles of international water law and international environmental law, 
as contained in Article 3 of the SADC Revised Protocol (2000) and Article 12 of 
the ZAMCOM Agreement (2004), are an important part of progressive water 
resource management. The incorporation of these principles into national water 
policy advances harmonisation with the SADC Regional Water Strategy (2006), 
which in turn advances harmonisation across the Basin, as targeted by strategies 
3.2(a) and 4.4(a) of the Regional Water Strategy, as well as priority intervention 1.2 in the Regional 
Strategic Action Plan Phase IV. These principles are the common basis for the further evolution of 
national policy and legislation in a harmonised way across the Basin. Such harmonisation advances 
environmental impact assessments (EIAs), Basin allocation strategies, notification procedures, 
benefit sharing approaches, as well as the rules and procedures for information sharing – all of which 
are predicated by these principles.  

Assessment Outcomes 
The WRMA focuses on decentralised water management, public participation, resource protection, 
trusteeship over resources and equitable and reasonable utilisation (ERU). The Act provides for 
overarching principles which are to govern water resource management, including the principle that 
water must be used efficiently, sustainably and beneficially in the public interest, under the 
trusteeship of the state. It requires Zambia’s water resources to be protected, used, developed, 
conserved, managed and controlled sustainably, beneficially, reasonably and equitably for the needs 
of the present and future generations. Water entitlements and water allocation must be “equitable 
and reasonable”.  

The Act would benefit from a definition of “reasonable and equitable” use, or at least a cross-
reference to the section of the Act where the meaning of this concept is set out in detail, as well as a 
specific inclusion of the duty to avoid “significant harm” and the precautionary principle.   

Zambia Box 2: SADC - Zambia (2013) on Incorporation of Principles 

The Zambian National Water Policy (NWP) (2010) incorporates the four basic IWRM principles 
within the eleven principles contained therein except for one- that fresh water is a finite 
resource. This is a serious omission and a critical consideration in integrated water resources 
planning in view of the anticipated impacts of climate change (SADC - Zambia, 2013).  
An important next step in this process is for national legislation to be harmonised with the NWP. 
The SADC Assessment (2013) found that key principles are well harmonised especially on the 
aspect of promoting inter-sector collaboration (SADC - Zambia, 2013).  This positions Zambia as 
a leading example of good practice in the ZRB.  

 

3.2 Determination of supply and demand and priorities of use 
Allocation takes place at a national level as well as a sub-catchment level. Allocation plans are 
determined in terms of Section 61, which states that a Sub-Catchment Council is obliged to draw up 
an allocation plan at the sub-catchment level and incorporate this into its management plan. These 
plans are then incorporated into catchment plans which are submitted to the Catchment Council, 
which then submits the plans to WARMA. The allocation priority in these plans is firstly domestic 
needs, then environmental needs (which seems to include environmental flows), followed by 
“another purpose determined by the sub catchment Council in order of their development 
management priorities”. Allocation must then take into account water for existing permit holders, 
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climate change and other needs, but there is no reference to transboundary needs. After discussion 
with Zambia it appears that such plans are still under development, and that the delay in 
development has been made worse by a lack of information relating to water yields, demands, and 
other information barriers.18  

At a national level WARMA then considers the catchment plans. In considering these plans, WARMA 
is obliged to consider the purpose of such use, and must take into account water available in the 
resource to meet the needs of the reserve, any regional and “international  obligations”, and many 
other needs such as mining and agriculture and hydropower. There is no priority given to 
international needs at this stage. WARMA then “determines” the water available for allocation. The 
Minister may then prescribe how to allocate water between competing users. It is unclear what form 
this determination takes. It could possibly be in the form of the required “National Water Resources 
Strategy and Plan”. Such a plan has not yet been developed, but is required to contain “water 
allocation plans” which include “principles” for allocating water; we assume that it is according to 
this plan that the Minister makes a determination of the amount of water available at a national level, 
and how to allocate water between competing uses.   

The Minister is obliged to act according to the general principle of ERU when taking any action under 
the WRMA. This would also apply to a national determination on allocation, although the Act is not 
specific about this.  

Whilst we have some doubts about the lack of recognition of transboundary users, we consider the 
clear and detailed approach to determining allocation a particularly helpful method in establishing 
accountability and formal procedures for the allocation process. 

3.3 Allocation of supply: licences and permits 
The ZAMCOM Agreement Article 10 states: 

1) The functions of ZAMTEC shall be to: 
b) develop the Strategic Plan for the Zambezi Watercourse and recommend it to the Council 
for approval. 

Article 14 states: 
9) Member States shall conduct their management and development plans, projects and 

programmes relating to the resources of the Zambezi Watercourse in accordance with the 
Strategic Plan. 

                                                

 
 

 
 

 
18 The government advised that they have a large database of information particularly in relation to water flows, but that capacity 
challenges have hampered the obtaining of other relevant information necessary to make allocation determinations.   
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Information on water supply and demand is key to developing national water 
allocation plans and strategies that provide for the needs of the various sectors of 
the economy. This forms the basis for resilient development of these sectors. 
National allocation plans are equally important at a Basin level as they provide 
the basis for negotiating and developing Basin allocation plans and strategies. 
Without an understanding of national allocation needs and priorities, allocation 
amongst Basin states is not possible. Negotiating a Basin allocation plan that satisfies all Member 
States is fundamental to the cooperative management approach that informs the development of a 
strategic plan for the Basin. This will optimise the use and development of water resources across 
the Basin. 

Assessment Outcomes 
Permits are required for a wide range of water uses. These uses are identified by sector and not 
according to the water use, for example for agriculture, industrial, hydroelectric and mining water 
uses. In relation to the granting of permits, the same principle of ERU must be applied. Specifically 
Section 9(c) requires WARMA, when issuing entitlements or making a decision on allocations, to do 
so based on the need to allocate water equitably and reasonably. When issuing a permit, WARMA 
must also take into account existing allocations (presumably at a national level), water required for 
the reserve, and any “international obligations”.  

It would be useful to have a specific reference to the need to consider downstream impacts at a 
national and international level when deciding whether or not to issue water permits and licences. 

In relation to decentralised management, it is also interesting to note that water permits and licences 
are issued by WARMA and not by the Catchment Councils which operate at a catchment level and 
which are usually responsible for such decisions. It could perhaps be argued that WARMA is less 
representative than the Catchment Councils, but there may be administrative or other efficiency-
related reasons for centralising this function.  

Zambia Box 3: SADC - Zambia (2013) on Planning and Allocation 

National water resource allocation plans are a vital source of information, feeding into, and 
enabling basin wide allocation plans/strategies that are to be developed. Policy measures in 
support of data and information management and reporting include- establishment and 
maintenance of an appropriate water resources information management system; 
harmonisation of and undertaking regular monitoring and assessment of water resources in 
conjunction with relevant institutions; and regular dissemination of information on water 
resources to relevant institutions and stakeholders (SADC - Zambia, 2013). As a result, it is 
important that national allocation plans are informed by scientific evidence. This view is also 
taken by the Zambian National Water Plan (NWP) which states that water resources planning 
and development shall be based on accurate and reliable information and that the absence of a 
reliable information management system has made it difficult for all stakeholders to make 
informed decisions (SADC - Zambia, 2013). 

 

3.4 Environmental reserves and flows 
The ZAMCOM Agreement Article 14 states: 

3) Member States shall take all appropriate technical, legislative, administrative and other 
measures in the utilisation of the Zambezi Watercourse in order to: 
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a) Prevent, reduce, or control pollution of the surface and ground waters of the 
Watercourse and to protect and enhance the quality status of the water and associated 
ecosystems for the benefit of present and future generations. 

Environmental reserves (or environmental flows) refers to the quantity and 
quality of water needed to keep a freshwater system, such as a river, and its 
dependent ecosystems healthy. This includes the services which ecosystems 
provide, such as water filtration, drinking water, irrigation, provision of fish as a 
food source, nutrient cycling and erosion regulation. Failing to provide for 
environmental flows endangers all the ecosystems and livelihoods that depend on 
the river. Understanding and accounting for environmental flows and reserves is 
therefore an important aspect of monitoring, and needs to be taken into account in water allocations. 

Assessment Outcomes 
Section 44 of the WRMA applies to environmental reserves and requires the Minister to set aside an 
environmental reserve for all or part of a watercourse. This is a mandatory obligation and any person 
making a decision under the Act must take this reserve into account.  

In relation to environmental flows, there is a general duty “where appropriate” to establish 
environmental flows, levels or volumes of any resource.  

It would be useful to include a scientific basis for these assessments and a duty to evaluate the 
ecology, economic costs and benefits and social impacts of alternative flow scenarios and ecosystem 
services.  

The WRMA would also benefit from a duty to monitor transboundary flows and a duty to create a 
mandatory monitoring system for transboundary water activities and uses. 

3.5 Regulation of water pollution 
Pollution management appears to still be a shared function. This issue is regulated by the EMA, by 
regulations issued in terms of this Act in 1993, and by the WRMA.  

The WRMA envisages that water quality standards will be developed with the Environmental 
Agency, and then submitted to the Zambia Bureau of Standards. The Act also envisages that 
monitoring and control of pollution will be a “collaboration” between WARMA and the 
Environmental Agency (Section 47(1)). These standards were developed under the Water Pollution 
Control (Effluent and Waste Water) Regulations 72 of 1993. Water permits which relate to discharges 
must have conditions which comply with the discharge standards set out in Schedule 3 to the 
Regulations.  

Zambia specifically and helpfully requires the establishment of resource quality objectives, although 
it is not clear at this stage how many of these objectives have been developed for the various 
catchments.  

The WRMA would, however, benefit from a specific inclusion of the polluter pays principle.  

The Polluter Pays Principle is employed in environmental management to deter pollution. A major 
concern with implementation of the principle has been that while polluters are fined for offences, the 
levels of fines have not effectively curbed pollution (SADC - ZAMBIA, 2013). Zambia have 
demonstrated a willingness to employ this principle by being a party to the Lake Tanganyika 
Convention which embraces the precautionary principle, the polluter pays principle, preventive 
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action, participation, and fair and equitable benefit sharing in managing the resources of area (SADC 
- Zambia, 2013).  

 3.6 Alien invasive species 
The ZAMCOM Agreement Article 14 states: 

3) Member States shall take all appropriate technical, legislative, administrative and other 
measures in the utilisation of the Zambezi Watercourse in order to: 

a) Prevent, reduce, or control pollution of the surface and ground waters of the 
Watercourse and to protect and enhance the quality status of the water and associated 
ecosystems for the benefit of present and future generations. 

b) Prevent, eliminate, and mitigate control adverse transboundary impacts. 

Equitable access to water implies not only the quantity of water available but 
also access to water of a suitable quality that is fit for purpose. This means it is 
essential to reduce and prevent pollution, prohibited substances and alien and 
invasive species. Setting up pollution control regulations, and enforcing them, 
is vital for providing water of a suitable quality to citizens for drinking and 
domestic needs. Similarly, each riparian state needs to put in place national 
regulations for prohibited substances and invasive species. Such regulations also protect ecosystem 
services that support the livelihoods of citizens. Cooperatively developed water quality standards, as 
well as a common list of prohibited substances and alien invasive species (aquatic weeds), advances 
equitable access to water resources across the Basin. 

Assessment Outcomes 
The EMA mandates an authority to manage, control and report on invasive alien species, and the 
WMRA and the Forests Act 7 of 1999 mandates the protection of the aquatic environment. Noxious 
weeds are also regulated by the Noxious Weeds Act 59 of 1953. Apparently a project is under way 
with ZEMA concerning alien invasive management in Zambia’s watercourses.  Under this Act, 
Lantana camara, water hyacinth and Salvinia auriculata have been declared as noxious weeds, and 
there are duties upon landowners and other parties to take reasonable steps to eradicate them.  

3.7 Information management monitoring and reporting 
The ZAMCOM Agreement Article 15 states: 

3) Member States shall employ their best efforts to collect and, where appropriate, to process 
data and information with regard to the Zambezi Watercourse, in a manner which 
facilitates its utilisation by the Secretariat and other Member States. Where appropriate, 
Member States shall make every effort to employ the standardised methodology for 
collecting, processing and disseminating data and information recommended by the 
Commission. 

The monitoring and reporting on hydrological data, including water quantity and 
quality, at a catchment as well as at a national level is a vital component of water 
resource management. This information is used to inform the prioritisation of 
water uses at a time when water supply is increasingly uncertain. Without this 
information, long-term planning is not possible. This prioritisation requires that 
water supply and demand are monitored at a catchment level, and fed into a 
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national-level repository of information. This requires establishing a mandated body, with clear 
duties, responsibilities and procedures for monitoring and reporting on water supply and demand 
at catchment, as well as at a national level. This information is vital for Basin-level decision making 
as is explored in more detail below, as well as for transboundary EIAs and determining courses of 
action for mitigating potential harm. 

Assessment Outcomes 
Information, data gathering and monitoring is a function that seems to be shared between catchment 
and sub-catchment councils as well as with WARMA. Section 8 of the WRMA states that the Minister 
will issue regulations for the content of the information system. It seems that these regulations have 
not yet been developed.  We were informed that there is a central information office in place that 
receives information from catchment officers, and that WARMA has a unit for compliance and 
monitoring which also provides this office with information.  

In relation to monitoring and reporting by licence holders of all effluents from mining, agriculture 
and energy developments, these are monitored by ZEMA, as part of its collaboration with WARMA 
under the WRMA for shared management. As stated above, WARMA also seems to have a 
compliance function. It is unclear how the reporting operates. Entities that hold discharge licences 
are obliged to “record” their activities and to submit such records on a biannual basis to ZEMA. It is 
unclear whether this entails a duty by permit holders to monitor and report on quality, although 
presumably this is the intention behind this provision.   

Zambia Box 4: SADC - Zambia (2013) on Information Management 

Information gathering is of vital importance for strategic planning at both national and basin 
levels. This is recognised in Zambia’s Sixth National Development Plan which provides for 
monitoring and evaluation targets for the water sector (SADC - ZAMBIA, 2013). National level 
information feeds into basin level planning, and for this reason data needs to be gathered, stored 
and made accessible. Whilst the ZAMCOM Rules and Procedures for Sharing of Data and 
Information are in place, there is an obvious reliance on facilities and equipment for the collection 
and processing of hydrological data at a national level in each country. 

Facilities for collecting and processing of hydrological data, under both the DWA and the Zambia 
Meteorological Department (ZMD) are deteriorating. For instance, of the approximately 287 
stations under DWA, close to 50% are inoperable and 168 are currently planned for rehabilitation. 
Of those stations in working state monitoring is irregular as a result of inadequate human 
resources and a lack of financial resources.  Some institutions such as the Zambezi River Authority 
(for Lake Kariba and parts of the Zambezi River, ZESCO (for Kafue River and the ZEMA (in the 
mining areas) however monitor water quantities and qualities within their areas of operation. The 
absence of a reliable data collection platform has undermined the robustness of information on 
which decisions are informed. Consequently, the sector has been unable to quickly respond to 
needs of improvements to water allocation, water quality, disaster mitigation (floods and 
droughts), control of pollution and protecting aquatic ecosystems and policy dialogue.  Sub-
optimal water resources management reinforces inefficient water allocation such as in the Kafue 
River where there are signs of water use limits. Plans are currently underway under the MMEWD 
to establish a comprehensive integrated water resource management information system 
(IWRMIS) that will strengthen monitoring and evaluation of water resources management in the 
country (SADC - Zambia, 2013). Consultants appear to have been appointed, but it is unclear how 
far along the process of implementation is (AHT, 2017) . 
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3.8 Human rights to water 
The Constitution of Zambia, 1996 provides that the state shall work to provide clean and safe water 
for all persons. The sixth NDP provides specific targets for improving access to water and sanitation. 

3.9 Public participation 
The ZAMCOM Agreement Article 16 states: 

8)  Member States shall ensure that the Public in an area likely to be affected by a proposed 
programme, project or activity are informed thereof and are provided with the 
opportunity for making comments therein or objections thereto as well as on the 
transmittal of such comments or objections to the Commission.  

Public – or stakeholder – participation in decision making relating to water 
resource development and management stems both from the UN Convention 
(1997), as well as the SADC Revised Protocol (2000), amongst other international 
conventions. Article 16(8) of the ZAMCOM Agreement also stipulates community 
involvement in developments. Developments along the watercourse often have 
transboundary impacts, so transboundary EIAs that include strong 
public/stakeholder participation are a requirement for advancing water security in 
the Basin. Transboundary EIAs and public participation are closely linked to planned development 
and the associated notification procedures. In order to create obligations on developers, national 
legislation should impose a duty upon developers to undertake transboundary EIAs, including 
necessary public participation.  

Assessment Outcomes 
As stated above, the WRMA is focused on decentralised management and there is considerable 
opportunity for public participation. This participation is not on a continuous basis; however, 
opportunities for public participation are offered at meaningful stages of process related to decision 
making and planned development. Similarly, the EIA requirements under the EMA provide for 
extensive opportunities for public participation in relation to all significant private and public-sector 
water investments.  

Zambia Box 5: SADC - Zambia (2013) on Public Participation 

Public participation and stakeholder consultation is a vital component of any EIA. Given the need 
to undertake transboundary EIAs, in instances where projects will have an effect outside of the 
borders of a specific country, consensus needs to be reached as to the level of public participation 
required, the manner in which these need to be conducted, as well as how findings are to be 
incorporated into the EIAs. Basin wide consensus should be based on effective mechanisms at a 
national level being in place. Whilst Zambia’s EIA regulations make provision for public 
participation, there are notable problems in implementation. 

Inadequate public participation is viewed as an obstacle to effective EIAs in Zambia. A 
shortcoming in conducting public participation is inequality in decision making at the local level 
where no special consideration for gender disparities is given consideration. Men make most 
decisions. Communities are not able to access EIA reports. Most times reports are complex and 
too technical for most people to understand (SADC - Zambia, 2013).  
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3.10 Interesting or useful provisions 
With regard to transboundary management, there is a duty on the state to “protect Zambia’s 
territorial sovereignty over its water resources”. At the same time the government is obliged to 
uphold the basic principles and rules of international laws and conventions. These include the SADC 
Revised Protocol (2000), the United Nations Framework Convention on Climate Change (UNFCCC), 
the Agreement on the Action Plan for the Environmentally Sound Management of the Common 
Zambezi River System 1987 and the Zambezi River Authority Agreement 1987. There is, however, no 
reference in Schedule 3 to the ZAMCOM Agreement (2004).  We were informed that Zambia is aware 
of this issue and that it is a result of the WRMA coming into effect before Zambia ratified the 
ZAMCOM Agreement in 2011.  

Section 57(2) of the WRMA also obliges the Minister to ensure that any agreement (bilateral or 
multilateral) gives effect to the criteria for ERU. Helpfully the considerations for ERU are then 
spelled out in Section 57(2).  This chapter, which is dedicated to international water resources, seems 
to focus on territorial sovereignty over water resources;  it also seems to create a tension between the 
general structure of the Act as a whole, which contains repeated references to ERU, references to 
“international obligations”, and the focus on territorial sovereignty that Zambia has created over its 
water resources.   

4. Planned Development  

4.1 Transboundary projects: notification and consent 
The ZAMCOM Agreement Article 16 states: 

1) A Member State planning any programme, project or activity with regard to the Zambezi 
Watercourse or which may adversely affect the Watercourse or any other Member State 
shall forthwith notify the Secretariat thereof and provide the Commission with all available 
data and information with regard thereto. 

 

The ZAMCOM Notification of Planned Measures Procedures (NPs) empower 
ZAMCOM to advise on whether the planned development can be said to be 
equitable and reasonable, and whether or not the planned development will cause 
significant harm. The NPs also suggest mitigation measures that may need to be 
undertaken as part of the development. NPs are fundamental to ZAMCOM’s role 
in the Basin, being linked to many activities that advance water security, such as 
transboundary EIAs, public participation, information sharing as well as dispute resolution. States 
have an obligation to comply with ZAMCOM NPs, regardless of domestication. However, 
incorporating the obligation into national law and assigning mandates to departments to manage 
the procedure creates the necessary clarity to implement the process effectively.  

Assessment Outcomes 
There are no notification and consent provisions under the WRMA. Under the ZRAA (which only 
applies to Zimbabwe and Zambia), Zimbabwe and Zambia undertake to keep each other informed of 
proposals for abstraction from the Kariba Dam, and to follow the required notification procedures. 
We were informed that for the purposes of the ZAMCOM Agreement and other protocols, Zambia is 
developing a national notification mechanism under its International Waters Unit.  
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4.2 Information databases 
The ZAMCOM Agreement Article 11 states: 

6) The Secretariat shall: 

c) collect, obtain, collate and evaluate, data and information with regard to all 
relevant aspects of the Zambezi Watercourse as well as disseminate all such data 
and information to the Member States.  

Maintenance by each riparian state of a national database of regularly updated 
relevant information, critical for national water resource management, 
provides useful information to relevant national planning departments. At a 
transboundary level such national databases feed into Basin-level databases, 
which enables Basin-wide planning and provides critical input information for 
mechanisms such as a Basin decision support system (DSS). To build an 
effective Basin-level database, members of the River Basin Organisation (RBO) 
need to agree on the form, quality and type of information required, and take 
the necessary steps at a national level to ensure that the required information is gathered and shared 
as agreed. This includes information sharing procedures, prohibited substances lists, water quality 
standards, alien and invasive species lists and so on, which are best developed collaboratively. 

The ZAMCOM Agreement Article 10 states: 

2) The powers of ZAMTEC shall be to: … (e) make recommendations to the Council on the 
standardised methodology to be adopted by Member States for collecting, processing and 
disseminating data and information with regard to all aspects of the Zambezi Watercourse. 

Article 15 states: 

3) Member States shall employ their best efforts to collect and, where appropriate, to process 
data and information with regard to the Zambezi Watercourse, in a manner which 
facilitates its utilisation by the Secretariat and other Member States. Where appropriate, 
Member States shall make every effort to employ the standardised methodology for 
collecting, processing and disseminating data and information recommended by the 
Commission. 

The availability of detailed information is vital for decisions at a transboundary 
planning level as a component of mechanisms such as the river basin DSS. The 
importance of information is recognised at an RBO level through the 
development of certain rules and procedures pertaining to the sharing of 
information. Member States are not legally required to domesticate RBO 
procedures, such as the ZAMCOM Rules and Procedures for Sharing of Data 
and Information Related to the Management and Development of the Zambezi 
Watercourse. However, including them in national laws or regulations helps to raise awareness 
amongst stakeholders and relevant national authorities, and contributes towards developing 
consistent practices nationally. This contributes towards harmonising information management 
practices across the basin.  

Assessment Outcomes 
In relation to information sharing for planned development, both the WRMA and the ZRA have 
provisions which facilitate information sharing. In terms of the WRMA, the Minister is empowered 
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to develop mechanisms /platform for international data sharing. The 2010 Water Policy also 
anticipates a system of transboundary information sharing. In terms of an agreement of the Joint 
Technical Committee, the Zimbabwe Electricity Supply Authority and the Zambia Electricity Supply 
Corporation Limited shall exchange information of common interest related to their interconnected 
systems. 

Zambia Box 6: SADC - Zambia (2013) on Database of Information 

Plans are currently underway under the Ministry of Mines Energy and Water Development 
(MMEWD) to establish a comprehensive integrated water resource management information 
system (IWRMIS) that will strengthen monitoring and evaluation of water resources management 
in the country (SADC - ZAMBIA, 2013). The intention to develop an Integrated Water Resources 
Management Information System (IWRMIS) is not to develop a new system that will immediately 
replace all existing systems and capacities but rather a system which is able to integrate existing 
systems, establish data links between them and be able to flexible react on requirements of future 
systems and services. The receipt of incoming measuring data to the system and forwarding them 
to relevant databases is one of the core functionalities of the intended IWRMIS (WARMA, 2017). 
Consultants appear to have been appointed, but it is unclear how far along the process of 
implementation is (AHT, 2017). Once this system is up and running it would make for a useful 
example of good practice for the other countries in the basin. 

 

4.3 EIA and SEAs for planned developments 
Whilst the ZAMCOM Agreement does not specifically mention EIAs, EIAs are seen as integral to 
enacting the precautionary principle contained in Article 12 of the Agreement. The principle of 
assessment of transfrontier harm, also contained in Article 12, as well as the notification provisions 
in Article 16, imply that the precautionary approach should also be utilised in situations of potential 
transboundary harm. By implication, EIAs should be utilised to determine the potential 
transboundary impacts of planned developments. 

EIAs are amongst the most valuable tools available to decision makers when 
planning for and managing water resources at both a national and 
transboundary level. They are a critical aspect of enhancing water security, with 
strong links to all the dimensions of water security. EIAs should incorporate 
identified opportunities for benefit sharing – advancing regional integration – 
as well as harm mitigation measures, into the EIA process. All the ZRB countries 
have EIA regulations in place requiring the consideration of impacts nationally. 
However, having guidelines or procedures for transboundary EIAs would 
strengthen these regulations and advance harmonisation across the Basin. 
Transboundary EIAs and the NPs are closely connected. Applying these 
together, consistently, will advance water security across the Basin.  

Variability in available water resources, as a result of climate change, urbanisation and development, 
poses risks to any planned development. This makes it important that EIA regulations require that 
the current and future effects of climate change on any planned developments be considered in EIAs. 
Failing to do so comes with many associated risks, such as damage caused by increased flooding, or 
stranded assets (such as hydropower stations) that are unable to perform as planned, due to reduced 
or uneven water availability. 
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Assessment Outcomes 
The EMA provides for a comprehensive EIA process that identifies the types of projects where EIAs 
are mandatory, sets out a clear structure of the EIA process, and requires EIAs to consider the effects 
and consequences of proposed actions and a number of other issues and factors.  

The EIA provided for in the EMA requires potential adverse effects to be clearly identified; 
however, mitigation measures using conventional and customised techniques are not specifically 
required, and could be specifically included as a requirement.  

EIAs may be enforced by the authorities and there are penalties for failing to abide by EIA 
regulations.  

The EMA also provides for strategic environmental impact assessment (SEA) procedures for large-
scale projects. Terms and conditions for SEAs are provided for under Part 3 (articles 23, 29 and 30) 
of the Environmental Management Act (SADC - ZAMBIA, 2013). Implementation of the SEA/EIA 
process has to some extent been constrained by the need to achieve economic development. This has 
been at the cost of environmental protection as survival takes precedence. There is also lack of 
awareness of the law (SADC - ZAMBIA, 2013). 

Zambia Box 7: SADC - Zambia (2013)on Environmental Impact Assessments 

Despite having comprehensive EIA legislation and regulations in place, effectiveness comes down 
to implementation. The conduct of EIAs [in Zambia] is hampered by deficiency in local skilled 
manpower especially for the more sophisticated projects and the complex trans-boundary 
projects; a seeming lack of commitment to the EIA process by the implementing government 
departments largely because of other demands and priorities; the cost of undertaking studies; 
human resource capacity to audit and monitor entities, inadequate public participation and the 
proverbial lack of data which also impedes effective monitoring.  

There is an important link to  be drawn between EIAs and Notification Procedures, in so far as 
planned developments are likely to have some transboundary impact and therefor  there is a need 
to undertake transboundary EIAs, and to make the findings thereof available to the effected 
country/persons. Zambia’s EIA law does not explicitly make provision for transboundary EIAs, 
and does not link EIAs to the Notification Procedures. 

 

4.4 Agriculture 
In order for the agricultural sector, as well as the fishing and fisheries sector, to 
see sustained or increased growth, reliable water of sufficient quality and 
quantity is required. A number of interconnected measures need to be in place, 
to ensure the necessary quantity and quality of water:  

• Sector development planning needs to integrate water resource 
planning.  

• Pollution control regulations need to be in place and enforced in order to protect biodiversity 
and ecosystem services. 

• Effective licensing and monitoring regimes are needed, to regulate consumption, effluent 
levels and overfishing. 
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Assessment Outcomes 
We note the considerable focus in the NDP on the agricultural sector as having potential for further 
investment in the water sector. In this regard it notes that the “focus  will  be  to  make  effective  use  
of  water  in  improving  [the] human  development situation and in economic activities particularly 
in promoting agricultural production  and diversification”.  

Although agriculture is a considerable focus of the NDP, and one of the objectives of the National 
Agricultural Policy (2004–2015) is to monitor agricultural land use and to carry out resource surveys 
and inventories, there does not appear to be any legislative or policy mandate to monitor agricultural 
efficiency and water usage or to regulate it in other ways. It is unclear whether this is taking place in 
practice. Instead, the NDP only monitors growth in volumes of crops/livestock. The NDP also plans 
for irrigation expansion, with the NegaNega irrigation scheme (595ha) in Mazabuka and Nzenga 
irrigation scheme (98ha) in Sinazongwe, amounting to an additional +- 700 hectares under 
irrigation against the NDP target of 3000 hectares.  In discussion with the government, it was noted 
that the tension between irrigation and hydropower could be addressed through the location of 
irrigation developments downstream of hydropower developments, to avoid a conflict of use.  

4.5 Energy development 
There is an intention to incentivise investment in hydropower, including increasing electricity 
generation  by  more than 1000 MW by investing in new power plants, the notable ones being the 
360MW Kariba North Bank Extension project, 300MW Maamba Thermal Plant, and 120MW Itezhi-
tezhi project. There does not appear to be independent monitoring of the growth of such 
developments, but they would otherwise typically be monitored and regulated by the EIA and water 
use permit conditions. According to the Zambia Energy Policy of 2015, there is approximately 
6000MW of hydropower potential in the basin. It is not clear whether the country still operates 
under the Power Systems Development Master Plan (PSDMP) in terms of which there is an ambition 
to generate 4337MW by 2030, or if this has been replaced by another policy or legally binding energy 
plan. We understand from discussions with ZESCO (formerly known as the Zambia Electricity 
Supply Corporation Limited) that in relation to energy development planning, ZESCO does take into 
account historical flows and installed capacities, and that they are taking climate change impacts into 
account. However there is no statutory mechanism requiring that a hydrology assessment be done 
when making future energy determinations and plans, nor is there any quantified modelling for 
water related developments.  

4.6 Fisheries 
In relation to fisheries, there is a clear institutional mandate for their management, and yields are 
intended to be based on agreed sustainable yields of stocks. The Department of Fisheries has the role 
of issuing permits and licences for fishing under the Fisheries Act 22 of 2011.  There is also provision 
for monitoring and reporting.  Whilst the Act states that the Department will liaise with similar 
bodies in other countries to deal with fisheries conservation and management, it is unclear how this 
coordination is practically achieved at a transboundary level.  We were informed during 
consultations that the implementation of fishing bans is problematic for neighbouring countries and 
that whilst these bans were respected domestically, it was difficult to implement them across the 
border. 
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4.7 Navigation 
The Inland Waters Shipping Act 34 of 1960 and the Inland Waters Shipping (Navigation) 
Regulations, Government Notice 249 of 1964 provide for the regulation of transport and traffic on 
watercourses. 

4.8 Investment  
In relation to investment planning, the Environmental Policy 2005 and Agricultural Policies 2004–
2015 aim to mobilise private sector resources and facilitate public and private sector partnerships. 
The NDP also has a particular focus on attracting foreign direct investment by creating a favourable 
business environment and incentives under the Zambia Development Act.  

4.9 Disaster management 
The ZAMCOM Agreement Article 17 states: 

2) A Member State shall, without delay and by the most expeditious means available, notify 
and promptly supply all the necessary information to other potentially affected Member 
States as well as the Secretariat of any emergency originating within its territory. 

National policy or legislation needs to nominate the department responsible for disaster monitoring 
and reporting, and impose a duty to follow the RBO rules and procedures for information sharing. 
This encourages a dedicated process and channel for getting vital information out to potentially 
affected parties as soon as possible, in order to minimise the impacts of such events. Where the RBO 
procedures do not specify a process for disaster information reporting and sharing, this process 
should be developed by the RBO concerned.  

Assessment Outcomes 
The Disaster Management Act 13 of 2010 mandates the National Disaster Management and 
Mitigation Unit to monitor extreme weather events, and the WRMA, EMA and Disaster Management 
Act mandate the authorities to plan for emergencies. The National Water Policy, 2010 and the 
WRMA mandate an authority to establish an early warning system. The Disaster Management Unit 
plays a central coordinating role in this regard.  

Whilst the provisions relating to disaster management are relatively well developed, it would still be 
useful to develop them further by having provisions requiring integration of disaster management 
considerations into other policies, plans and regulatory instruments. For example, it may be 
beneficial to include in national law the provision that risk of disaster be a mandatory consideration 
for infrastructure plans and developments, as well as for town and settlement plans. 

5. Benefit Sharing 

The ZAMCOM Agreement Article 14 states: 

3) Member States shall in their respective territories utilise the Zambezi Watercourse in an 
equitable and reasonable manner with a view to attaining optimal utilisation thereof and 
benefits therefrom consistent with adequate protection of the Zambezi Watercourse. 
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Benefit sharing aims to maximise the benefits of the river basin for all riparian 
states. The key to the approach is a high level of collaborative planning, where the 
water resources of the river basin are viewed as a single economic unit. This 
requires collaboration between Basin states regarding the best location and 
timing for development priorities across the Basin. Increased regional trade in 
water-related goods and services results from this process, which in turn further 
advances regional integration. This approach has the power to maximise co-
benefits and facilitate trade-offs, greatly assisting the collaborative planning 
process. This approach should form part of Basin-wide strategic planning and allocation. National 
allocation plans are a key component that informs Basin allocation strategies and subsequent river 
basin strategic plans. Recognition in national law and/or policy of the importance of a Basin 
allocation strategy and strategic plan empowers decision makers and sets a clear direction for 
interaction and information exchange between national water and planning departments and RBOs. 
In order to further advance this approach, where national development plans identify water resource 
investments, benefit sharing opportunities should be included. 

Assessment Outcomes 
Benefit sharing mechanisms are not specifically set out in the review of the national policies and laws 
we considered for our review. Zambia is however party to the Agreement Between the Republic of 
Zimbabwe and the Republic of Zambia Concerning the Utilisation of the Zambezi River (Zambezi 
Agreement), and has enacted national legislation to implement this agreement in the form of the 
Zambezi River Authority Act (1987). The ZRA has been established as a result, with the 
responsibilities of operation and maintenance of the Kariba Dam Complex, investigation and 
development of new dam sites on the Zambezi River, and analysing and disseminating hydrological 
and environmental information relating to the Zambezi River and Lake Kariba. This a good practice 
example of bilateral benefit sharing. 

In the circumstances, national law and policy would benefit from recognising the economic 
implications of failing to invest in precautionary measures with respect to such developments and 
their water use, as well as recognising the transboundary implications of failing to do so. Providing 
for mechanisms for costing and regulating shared benefits may also be beneficial. This may be 
enhanced by recognising the shared watercourse of the Zambezi River as a single unit, and by 
holistically assessing the best place for locating certain developments on the Zambezi River, rather 
than only assessing the best place for locating a development within the national boundaries of the 
riparian area of the country. 

Interestingly, the WRMA considers payments to existing ‘permit holders’ if their use happens to be 
curtailed, on terms agreed to by the parties. We mention this because, whilst it is intended to be 
applied nationally, it considers compensation for a curtailment of water uses as part of the broader 
application of equitable use, and the application of monetary principles when there is a sharing of 
benefits. In discussions with Zambia it was also mentioned that an EIA for a project could possibly 
also take into account and propose mechanisms for benefit sharing, including the payment of 
opportunity costs for non-development. 

 

Zambia Box 8: SADC - Zambia (2013) on Regional Cooperation 

A main objective in water resources management in the National Water Policy 2010 is promotion 
of regional cooperation in shared water courses. Associated measures include collaboration in 
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areas of research, data collection and information exchange.  Additional measures in the policy 
relate to building capacity for management of shared water courses, a decision support system and 
an early warning system with relevant organisations. The NWP promotes the development plans 
for the exploitation of the potential from shared water courses in line with national priorities and 
the need for fostering regional cooperation (SADC - Zambia, 2013). 

 

6. Dispute Resolution  

Zambia is party to the agreement with Zimbabwe relating to the utilisation of the Zambezi River (the 
Zambezi Agreement), which was brought into effect nationally in terms of the Zambezi River 
Authority Act 17 of 1987. As discussed above, in terms of this agreement, the ZRA is responsible for 
the operation and maintenance of the Kariba Dam Complex, and has the responsibility of 
investigating new dam sites on the Zambezi River and making recommendations to its Council. It 
also has the authority to construct, operate, monitor and maintain other dams on the Zambezi River 
and to collect, accumulate and process hydrological and environmental data for the Zambezi River, 
as well as regulating the water level in the Kariba reservoir.   

The Zambezi Agreement also sets out a specific dispute resolution mechanism. In this regard, the 
Zambezi Agreement empowers an arbitrator or a board of arbitrators with the authority to mediate 
any disputes with other Member States. The Zambezi Agreement does not set out detailed timelines 
that members are obliged to follow when involved in a dispute and when using the dispute resolution 
mechanism provided for in the Zambezi Agreement. 

Zambia is also party to the  Revised Protocol on Shared Watercourses in the Southern African 
Development Community, 2000 which enables the parties to refer disputes to the SADC Tribunal. 
This mechanism has, however, been unavailable due to the suspension of the SADC Tribunal in 2010. 
SADC has recently signed a protocol for the re-establishment of the SADC Tribunal, with reduced 
jurisdiction, intended to ensure compliance and resolve conflict between Member States regarding 
the SADC Treaty and all subsidiary instruments.  

There is a separate dispute resolution mechanism available to Zambia as party to the ZAMCOM 
Agreement (2004). A provision in the national law that defers to the ZAMCOM Agreement or the 
SADC Revised Protocol (2000) dispute resolution mechanism in the case of transboundary water 
disputes would provide clarity on the forum to be used in the case of disputes relating to the use of 
the Zambezi. As discussed in the good practice review, a mediation provision in the ZAMCOM 
Agreement would be a beneficial addition to this agreement. 

It is possible that a dispute under this agreement could also qualify as a dispute under the ZAMCOM 
Agreement and the SADC Revised Protocol, and there is the potential for overlap of dispute 
mechanisms. 

A preliminary mechanism involving mediation in the Zambezi Agreement may be beneficial, as the 
Zambezi Agreement currently only provides for a dispute to proceed directly to arbitration. Further, 
a provision in national law that defers to the Zambezi Agreement, the ZAMCOM Agreement or the 
SADC Revised Protocol dispute resolution mechanism in the case of transboundary water disputes 
would provide clarity on the forum to be used, provided the state is willing to represent the 
complainant (in cases where it is itself not the complainant).  
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7. Regional Integration 

The benefit sharing approach is both advanced by, and advances, increased regional 
trade in water-related goods and as a result, increases water security in the Basin. 
It is therefore important that national trade policy recognises the importance of 
advancing trade partnerships, and increasing trade between Basin states. 

In terms of the Africa Regional Integration Index, Zambia was ranked as a high performer from a 
regional integration perspective. It is fourth in the continent-wide ranking index. Although it 
performed strongly in all dimensions of the regional integration index (free movement of persons, 
trade integration, production integration and infrastructure integration), according to the index its 
performance in infrastructural integration, financial integration and macro-economic policy 
convergence could be improved. 

The WRMA and the National Water Policy, 2010 promote regional integration in water resource 
management. The NDP in particular focuses on promoting regional trade by highlighting the need 
to rehabilitate road links under various regional corridors. According to this plan, the country also 
intends to promote regional trade in agricultural products, taking into account the country’s 
comparative advantage. The government also intends to expand  the  scope  and  coverage  of  its  
multilateral, regional and bilateral arrangements, such as free trade agreements and  economic 
partnership agreements,  to ensure greater access to markets, trade and investment opportunities. 

It is unclear whether there are incentives or other mechanisms to encourage the free movement of 
people from other riparian countries, although it is acknowledged that there is a general policy to 
allow for the free movement of SADC nationals. We also note that under the Zambezi Agreement 
there is a provision to facilitate the free movement of employees of the ZRA. 

8. Climate Change Planning  

The ZAMCOM Agreement Article 5 states: 
The objective of the Commission is to promote the equitable and reasonable utilisation of the 
water resources of the Zambezi Watercourse as well as the efficient management and 
sustainable development thereof. To that end the Commission shall have the following functions: 

e) Foster greater awareness among the inhabitants of the Zambezi Watercourse of 
equitable and reasonable utilisation and the efficient management and sustainable 
development of the resources of the Zambezi Watercourse. 

Though the ZAMCOM Agreement does not directly address climate change, 
the risk to water security posed by climate change necessitates an increased 
focus on sustainable development in the ZRB. Climate change R&VAs, as 
well as the associated scenario planning, are key inputs in development 
plans for all sectors of the economy. Integrated development planning needs 
to incorporate current and future climate change scenarios and their effect 
on water availability. These mechanisms, which require regular updates, 
ensure that some flexibility can be built into national allocation plans, and ultimately into Basin 
allocation strategies and strategic plans. The risks posed by climate change and associated water 
variability need to be considered when undertaking EIAs for planned developments, in regard to 
both national and transboundary impacts. It is therefore important that national EIA regulations, or 
RBO guidelines, explicitly require consideration of climate change impacts. 
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Assessment Outcomes 
The Zambian climate change policy framework consists of the National Climate Change Response 
Strategy (NCCRS), 2010; and the National Adaptation Programme of Action (NAPA), 2007. 
Vulnerability assessments are conducted by the Zambia Vulnerability Assessment Committee. 
Assessments of climate change and variability for Zambia’s three ecological regions, covering 
agriculture and food security, human health, and natural resources and wildlife, were conducted for 
the NAPA. Significantly, these assessments included a rapid participatory vulnerability assessment 
in two of the targeted provinces.  

Zambia has emerged as one of the leaders in mainstreaming climate change into national 
development plans. The NCCRS acknowledges the importance of a cross-sectoral approach towards 
tackling climate change, and sets an objective to ensure that “climate change is mainstreamed in the 
most economically important and vulnerable sectors of the economy by 2015”. The longer-term goal 
is to ensure that climate change is integrated into all sectors by 2030.  

Climate change issues have been incorporated into Zambia’s Revised 6th NDP, as well as the 
country’s 2010 National Water Policy. In fact, the need to incorporate climate change issues is 
highlighted as one of the main reasons for revising the NDP. The emphasis on climate change 
adaptation can also be found in Zambia’s national law, such as the 2013 Environmental Management 
Regulations and the WRMA. Zambia’s Constitution, as last updated in 2016, states that the state 
shall, in the utilisation of natural resources and management of the environment, establish and 
implement mechanisms that address climate change. 

Significantly, Zambia’s WRMA acknowledges the transboundary nature of climate change 
implications and the need for coordinated action. The WRMA has a particularly useful provision 
which requires WARMA to manage and conserve the environment, and to take into account climate 
change and the challenges posed by climate change by: (i) measuring, minimising and managing the 
impacts of climate change on water resources using effective adaptation approaches; (ii) being 
proactive in adapting watershed protection, wetlands and infrastructure programmes;  (iii) 
developing tools, standards, guidelines and best practices to understand and measure the nature and 
magnitude of chemical, biological and physical effects of climate change on water resources; (iv) 
applying environmental science, technology and information to guide and support proactive climate 
change planning and management;  (v) ensuring extensive participation in inter-agency and intra-
agency research planning related to climate change; and (vi) investing in climate change education 
on water issues and supporting the sharing of information about government and local responses to 
water impacts of climate change. Whilst this is generally something that would be included in policy, 
the fact that it forms part of a legislative mandate in quite some detail, increases its effectiveness.  

Key principles of both the SADC Revised Protocol and the ZAMCOM Agreement are evident in the 
NCCRS. The Strategy underscores the importance of the following principles: integrated water 
resource development and management, protection and conservation of the environment and 
sustainable management of natural resources, the precautionary principle, and equitable access.  

While Zambia has adopted many best practice approaches to climate change planning, there are 
several areas for improvement. Zambia’s monitoring and evaluation plans, including EIAs, are 
generally weak and lack best practice standards that consider climate change implications. 
Addressing this challenge will require strengthening the existing national climate and meteorological 
databases and monitoring networks, and an explicit mandate to ensure adequate regional and 
international cooperation for the exchange of climate information.  
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A further area of improvement is the extension of climate change integration into district- and 
community-level planning. Climate change plans are currently drafted at the ministerial level, which 
has a negative impact on project implementation in communities. Addressing this challenge will 
require capacity building at local levels of governance for climate change response planning and the 
integration of improved stakeholder engagement processes for future national planning processes. 

9. Conclusions 

The laws and policies of Zambia are the foundation for a relatively comprehensive water regulatory 
regime.  The NWP implementation period is for ten (10) years. Adoption of the NWP has resulted in 
“new” legislation and institutions for water resources management. This is another milestone in 
water sector reforms under implemented over the two last decades and whose main outcomes have 
been the separation of water supply services from water resource management. With new legislation, 
the role of different actors in water resources management have been clarified (SADC - ZAMBIA, 
2013). Zambia is thus good practice example for the ZRB in many ways. Policy with built in review 
periods fosters greater resilience, and the evolution of water resource management from policy 
through to legislation demonstrates progressive legal reform.  

There is considerable detail in the regulatory regime which provides for water allocation and 
decentralised water management. However, permits are still issued at a national level and only seem 
to take international considerations into account in a relatively brief and general way that would 
provide little guidance to an issuing authority. The same applies to water allocations at a catchment 
and national level, where there is scope for international obligations to play a role; however these 
obligations are not prioritised in any way. Although there are many references to “reasonable and 
equitable use”, the application of this principle as understood in international law plays a relatively 
unimportant role in critical decision making under the Act. 

In addition, there is not always a clear relationship between Zambia’s state sovereignty over its 
territorial waters and its acknowledgement of the need to comply with international obligations. 
Zambia is grappling with this issue, which is increasing in importance for the country because of its 
obligations to protect the headwaters of the Zambezi River. The surrounding areas are becoming 
more and more populated, and it is no longer easy to protect the hitherto unpolluted headwaters.  

The country has a relatively transparent, detailed and clear EIA system, which could benefit from a 
few developments, particularly in relation to transboundary considerations and climate change 
impact assessments.  The management of expected impacts through EIAs and related conditional 
approvals also strengthens the ongoing monitoring and reporting of large infrastructure 
developments with the ability to significantly impact water resources.  Although most developments 
are regulated by EIA requirements, greater attention needs to be given to harmonising applications 
for competing uses of the same resource. In particular it would be helpful to have legislative and 
policy clarity about the marriage of planned domestic agricultural and hydropower developments, 
with clarity on how these developments will affect the nation’s water resources, what the downstream 
impacts will be, and whether and how much some objectives can be achieved by efficiency gains.  
This issue is not clearly addressed in the legal and planning instruments we have reviewed. This is 
what makes it all the more important for the national and sub-catchment allocation plans to be 
developed, and for a National Water Strategy and Plan to be implemented with national water 
allocation “priorities” as set out in the WRMA. It is also not clear in the law whether these allocations 
must take into account projected development needs, and it will be critical for the country to balance 
supply and demand for existing as well as projected future conditions.  
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Another issue worthy of further attention is benefit sharing, and the significant opportunities for 
collaboration on this issue.  This can be addressed by assessing and calculating benefit sharing as 
part of ongoing planning activities. In relation to dispute resolution, these issues are primarily 
regulated by the ZAMCOM Agreement and the SADC Revised Protocol.  We also note that there is 
potential for overlap of these agreements with the arbitration mechanism under the Zambezi 
Agreement with Zimbabwe.  

Lastly, in relation to climate change and related planning, Zambia has championed this issue in many 
respects and has integrated this issue well into its other policies and laws. It also has innovative legal 
mechanisms to address water-related adaptation and resilience. This could be taken further by 
integrating climate change into district- and community-level planning, and by improving the extent 
of climate change considerations in EIAs. This in turn will require best practice standards that 
consider the implications of climate change, and adequate regional and international cooperation 
for the exchange of climate information.
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D8 Zimbabwe – Country Level Key Findings 
As established early in this process, the dimensions of water security frame and underpin the 
equivalence and comparative assessments. Accordingly, this section includes:  

• an overview of the country’s legislative and policy regime and an institutional review;  
• a summary of each country assessment in terms of the dimensions of water security; 
• relevant sections of the ZAMCOM Agreement and their relevance; 
• the key outcomes of the country assessment, in terms of the dimensions; 
• conclusions drawn about key findings for the country.  
 
Included in the summary is an additional level of analysis which leverages the Assessment of the 
Implementation of the Regional Water Policy Zimbabwe, conducted by SADC in 2013 (We refer to 
this report as ‘SADC - Zimbabwe (2013)’). The purpose of this study was to determine the degree 
of alignment between national water policies and the SADC Regional Water Policy (RWP) (2006), 
as per the requirements at section 3.4 of the RWP. Insights from this study are presented in boxes 
where relevant. 
 

1. Legislative and Policy Regime  

1.1 Domestication of International Law 
In terms of the Constitution of Zimbabwe, international law only forms part of domestic law once it 
has been incorporated through an Act of Parliament. Section 34 of the Constitution creates a 
peremptory requirement for the domestication of international instruments as it provides that “the 
State must ensure that all international conventions, treaties and agreements to which Zimbabwe is 
a party are incorporated into domestic law.” Moreover, section 327(2) stipulates that an international 
treaty does not bind Zimbabwe until Parliament has approved it; and does not form part of 
Zimbabwe’s law unless it has been incorporated into the law through an Act of Parliament. In 
contrast, according to section 326 of the Constitution customary international law is part of the law 
of Zimbabwe, unless it is inconsistent with the Constitution or an Act of Parliament.  

In terms of section 46 of the Constitution, Zimbabwe’s Bill of Rights obliges a court, tribunal, forum 
or body to take into account international law and all treaties and conventions to which Zimbabwe 
is a party when interpreting the Bill of Rights. Furthermore, section 327(6) enjoins every court and 
tribunal when interpreting legislation to adopt any reasonable interpretation that is consistent with 
any international convention, treaty or agreement which is binding on Zimbabwe.  

The courts in Zimbabwe have demonstrated a readiness to invoke and rely on international law 
instruments (Tshosa, 2017). The Zimbabwean Constitutional Court in Makoni v Minister of Justice, 
Legal and Parliamentary Affairs ruled that the sentence of life imprisonment without the possibility 
of judicial review or parole was unconstitutional. In arriving at that decision, the Court surveyed 
international law including, inter alia, the International Covenant on Civil and Political Rights; the 
General Comment No. 21 (1992) of the United Nations Human Rights Committee; and the Standard 
Minimum Rules for the Treatment of Prisoners.  

In Mudzuru & Another v The Minister of Justice, Legal and Parliamentary Affairs & 2 Others the 
Constitutional Court made use of international law and treaties in its reasoning. The Court held that 
by ratifying the Convention on the Rights of the Child and the African Charter on the Rights and 
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Welfare of the Child “Zimbabwe expressed its commitment to take all appropriate measures, 
including legislative, to protect and enforce the rights of the child as enshrined in the relevant 
conventions to ensure that they are enjoyed in practice.” The influence that these international 
human rights norms exerted on the reasoning of the Court suggests that these treaty rights may be 
directly applicable in Zimbabwe’s domestic jurisprudence (Sloth-Nielsen & Hove, 2016). 

Zimbabwe follows a dualistic system whereby the provisions of the SADC Revised Protocol, and the 
ZAMCOM Agreement will need to be domesticated in order to have domestic effect. Whilst this is 
the case for international agreements, section 326 of the Constitution of Zimbabwe recognises 
customary international law, thereby forgoing the need for domestication in instances of established 
international custom. The question as to which principles of international water law and 
international environmental law have graduated to become recognised custom is a topic of much 
debate. This is somewhat simplified in that the most important principles have been codified by 
international treaties such as the SADC Revised Protocol and the ZAMCOM Agreement. Thus, 
domestication of the provisions of these treaties would create a necessary degree of certainty in both 
domestic and transboundary water resource management in Zimbabwe.  
 
Although Zimbabwe has not formally ratified the UN Convention, and have thus not ‘written’ it into 
national water law, the SADC Revised Protocol, and the ZAMCOM Agreement, which they have 
ratified, incorporate many of the core principles of international water law. Many of these principles 
are established as customary international law, and in this way the country is obligated to uphold 
these principles. 
 

1.2 National Legislative and Policy Regime 
Water is primarily managed in terms of Zimbabwe’s Water Act Chapter [Chapter 20:24] (21 of 1998) 
(ZWA), together with the Environmental Management Act [Chapter 20:27] (13 of 2002) (EMA). The 
ZWA regulates water resources across the country, whilst the Zimbabwe National Water Authority 
Act [Chapter 20:25] (11 of 1998) serves to create the statutory authority to implement this function. 
Like many other legislative frameworks in the region, the EMA concerns, amongst other things, the 
regulation of water pollution and effluent discharges, whilst the ZWA regulates water uses and 
management more generally across the country. The ZWA replaces historic legislation which was 
based on a riparian rights principle, and created inequitable access to water resources; the ZWA 
introduces principles of IWRM, participation and decentralisation.  The ZWA promotes these 
principles, however, despite power being decentralized, catchment managers are still accountable to 
the ZINWA as their employer, which has the potential for presenting a conflict of interest. 

Accompanying the ZWA is the National Water Policy (NWP) published in 2013. This policy was 
designed in the context of a collapse in water revenues and a decline in water supply and sanitation 
infrastructure, services provision and water resource management and development.  It is therefore 
designed to “reverse” the “collapse of the water sector”, with a focus on funding, policy and 
institutional development. Because of this focus, it is understandable that the immediate objective 
of the policy is to restore service provision, create clear institutional functions, restore human 
capacity and address the needs of changed agricultural and rural sectors, ensuring the financial 
viability of water users (in order for them to pay water use charges), and developing a framework to 
reduce the burden of disasters. This policy is thus aimed at high-level institutional and policy reform. 
It does not serve as a detailed investigation into the hydrological status of the country’s water 
resources or how future demands and growth will be met, i.e. it is not explicitly technical in nature; 
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and it does not function as a typical “IWRM plan” but focuses primarily on policy relating to service 
provision and reversing a decline in water resource infrastructure. We are not aware of any Master 
Plan or IWRM management strategy being developed for the country. There are River System 
Outline Plans (RSOPSs) developed by all the seven catchments of the country. 

Zimbabwe Box 1: SADC - Zimbabwe (2013) on Policy Alignment 

The biggest challenge to the vision of regional cooperation in water resources management relates 
to the harmonisation of policy and legislation. In this regard, it is important to observe that 
Zimbabwean water legislation (the Water and ZINWA Acts) was first promulgated in 1998 well 
before the National Water Policy, which came into existence some, 15 years later.  Because policy 
did not precede legislation, many of the aspects that are contained in the policy are not supported 
by legal provisions. This impinges on the effectiveness of implementation. There is also the 
problem that the two were formulated at different periods during which understanding of IWRM 
was different.  Thus, while the 1998 Water Act does embrace IWRM principles, it should be noted 
that this was a time when IWRM was just breaking on the international and regional scene - even 
the most popular definition of IWRM was only coined, in 2000. Also, the Regional Water Policy 
was adopted in 2005, close to a decade after the Zimbabwean Water Act was promulgated.  
Coincidentally the Zimbabwe‘s Water Act was promulgated when SADC‘s first Regional Strategic 
Action Plan on Integrated Water Resources Management and Development (RSAP-IWRM I) was 
just beginning.  Because of these different timelines it can be expected there may be discrepancies 
between the RWP and the Zimbabwean Water Policy and legislation.  

 

2. Institutional Framework 

The Ministry of Environment, Water and Climate (MEWC) is responsible for formulating policy for 
the utilisation of water. It does so through the Department of Water Resources Planning and 
Management, which is responsible for planning the development, use and protection of the country’s 
water resources, as well as through the Zimbabwe National Water Authority (ZINWA). ZINWA is a 
parastatal agency which is responsible for securing equitable accessibility and efficient allocation of 
water resources, as well as a number of other national responsibilities. This institution was created 
by the National Water Authority Act [Chapter 20:25] (11 of 1998) and its roles and functions are also 
regulated under the ZWA.  It manages the seven water catchments together with Catchment 
Councils, and plays a role in managing the water permit system and water pricing.  Catchment 
Councils are established for each “river system” (in practice the seven water catchments). These 
councils are responsible for granting permits, regulating and supervising the exercise of water rights, 
and ensuring compliance and regulating disputes. They also supervise Sub-Catchment Councils, 
which have been established, and which have the power to regulate and supervise the exercise of 
water permits within the area for which they were established. The Environmental Management 
Agency controls water pollution. 

The new National Water Policy provides for water services, such as sanitation and potable water 
supply, to be provided by water services authorities, and the potable services previously undertaken 
by ZINWA consolidated into a National Water Supply Services Utility under ZINWA, to enable 
ZINWA to focus on water resources planning, development and raw water supplies.  These have not 
yet been implemented. 
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Zimbabwe Box 2: SADC - Zimbabwe (2013) on Institutional Misalignment  

There is a need to streamline the responsibilities of the various institutions that are cited in the 
Water Act, the ZINWA Act and the Environmental Management Act. The responsibility of 
monitoring water quantity and quality falls under multiple agencies. ZINWA has responsibility for 
monitoring river flows and groundwater levels; EMA has responsibility for monitoring and 
managing surface and groundwater quality; MHCW monitors health related water quality; local 
councils monitor water supply and wastewater quality in accordance with their responsibilities; 
sub-catchment councils monitor water use.  There is therefore a need to address unclear 
boundaries and overlapping and duplicated responsibilities between some institutions (such as 
provision of policy advice), duplicated responsibilities (such as the dual system for permit water 
and agreement water), inadequate data sharing and implementation responsibilities (such as for 
controlling pollution from point and non-point sources) and lack of defined responsibilities in 
other areas (such as source protection). There is also a need to address the separation of regulatory 
functions and responsibilities including for dam safety, pollution control, protection of water 
sources (including land use planning), and for setting price of bulk water from operational 
functions 

 

2.1 The Zambezi River Authority (ZRA) 
The Zambezi River Authority Act [Chapter 20:23] (19 of 1987) also serves to recognise the role of the 
Zambezi River Authority (ZRA) with regard to the Kariba Dam. The Act incorporates the Agreement 
between the Republic of Zambia and Zimbabwe Concerning the Utilization of the Zambezi River 1987 
(Zambezi Agreement). The ZRA is responsible for the operation and maintenance of the Kariba Dam 
Complex, investigating new potential dam sites on the Zambezi River and making recommendations 
to its Board. It applies to the "Zambezi River” which is defined as that part of the Zambezi River 
which is common to the boarders of both states. It is thus limited in geographical scope.  
 

Within these parameters, the ZRA has the responsibilities to construct, operate, monitor and 
maintain other dams on the Zambezi River, as well as to collect and process hydrological and 
environmental data of the Zambezi River, and to regulate the water level in the Kariba reservoir.   

In terms of Section 13 of this agreement, Zimbabwe and Zambia agree to  

“share all the water from the dams that may be constructed on the Zambezi River in 
proportions to be determined by the Contracting States, having regard to their respective 
shares in the construction costs”.  

To this end, Article 23 empowers Zambia and Zimbabwe to “sell” to each other any part of their 
“share” of the “surplus water” and provides the other state with the right of first refusal.  In this sense, 
the Zambezi Agreement has the potential to be applied more widely than to just the Kariba Dam, and 
could apply to the whole of the Zambezi River within the limited geographic scope of the borders 
between the two countries. This pre-determination, where two countries get to share “surplus water” 
between them, could potentially be in conflict with the principles contained in the ZAMCOM 
Agreement (2004). It presumes that Zambia and Zimbabwe have an absolute entitlement to own and 
dispose of water for which they have no immediate use, which may prevent downstream countries 
from accessing sufficient water for their needs.  We mention this issue as an institutional one, but it 
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broadly applies to a number of considerations discussed in this summary, including the question of 
benefit sharing and dispute resolution.  

Resolving this potential issue will be discussed in more detail in the final output of this assignment, 
namely the Options Paper. 

3. Equitable Access 

3.1 Principles 
The ZAMCOM Agreement Article 12 states: 

1) In the implementation of this Agreement, the Member States commit themselves to the 
following principles; 
a) Sustainable development; 
b) Sustainable utilisation; 
c) Prevention of harm; 
d) Principle of precaution; 
e) Inter-generational equity; 
f) Assessment of trans-frontier impacts; 
g) Co-operation; and 
h) Equitable and reasonable utilisation. 

2)  These principles shall be interpreted according to the provisions of Article 3 of the SADC 
Protocol, and developed in accordance with the latest scientific concepts and with the best 
international practices. 

The principles of international water law and international environmental law, as 
contained in Article 3 of the SADC Revised Protocol (2000) and Article 12 of the 
ZAMCOM Agreement (2004), are an important part of progressive water 
resource management. The incorporation of these principles into national water 
policy advances harmonisation with the SADC Regional Water Strategy (2006), 
which in turn advances harmonisation across the Basin, as targeted by strategies 
3.2(a) and 4.4(a) of the Regional Water Strategy, as well as priority intervention 1.2 in the Regional 
Strategic Action Plan Phase IV. These principles are the common basis for the further evolution of 
national policy and legislation in a harmonised way across the Basin. Such harmonisation advances 
environmental impact assessments (EIAs), Basin allocation strategies, notification procedures, 
benefit sharing approaches, as well as the rules and procedures for information sharing – all of which 
are predicated by these principles.  

The reforms brought about by the ZWA aim to ensure equitable access to water by providing for state 
trusteeship of the country’s water resources, encouraging public participation in water resource 
management, efficient use, and that water use is “consistent with national environmental 
approaches”.  

Interestingly, the ZWA does not have a section dedicated to overarching principles or objectives to 
guide its interpretation or decision making, Though the National Water Policy (2013) does make 
some provision for this. The ZWA does provide for a number of Ministerial and Catchment Council 
duties and responsibilities which must be carried out in order to achieve certain objectives or comply 
with specific principles.  
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Included in these Ministerial duties are: the duty to ensure that there are policies for the “optimum 
development, utilisation and protection” of the country’s water resources; the prioritisation of 
domestic and environmental needs in the event of competing water resource demands; a duty to 
facilitate public participation; and a duty to ensure water is used “efficiently”.  Similarly, Catchment 
Councils must, when issuing water permits, consider the need for an “equitable distribution” and the 
likely economic and social benefits of the use, with regard to the economic implications of the use. 
There is no mention in the ZWA of an overarching duty to ensure ERU of the country’s water 
resources; there is some consideration of “equitable” use, but only in the context of issuing permits. 
There is no detail given about what “equitable” may mean in this context, and clearly there is also no 
reference to the term “reasonable” in the Act. Similarly there are no principles regarding the 
obligation not to cause significant harm or the precautionary principle.  

Zimbabwe Box 3: SADC - Zimbabwe (2013) on Institutional Responsibilities and Mandates 

The water legislation governing water supply and sanitation is scatted in the Urban Councils Act 
and the Rural District Council Act, which fall under the Ministry of Local Government and not the 
Ministry of Water.  Local authorities are cited as being responsible for providing water supply and 
sanitation. The new policy suggests to delink water supply and sanitation provision and regulation. 
There have been suggestions, that this will require a change of legislation, by for example 
introducing, a Water Supply Services Act.  

There is a need to streamline the responsibilities of the various institutions that are cited in the 
Water Act, the ZINWA Act and the Environmental Management Act. The responsibility of 
monitoring water quantity and quality falls under multiple agencies. ZINWA has responsibility for 
monitoring river flows and groundwater levels; EMA has responsibility for monitoring and 
managing surface and groundwater quality; MHCW monitors health related water quality; local 
councils monitor water supply and wastewater quality in accordance with their responsibilities; 
sub-catchment councils monitor water use.  There is therefore a need to address unclear 
boundaries and overlapping and duplicated responsibilities between some institutions (such as 
provision of policy advice), duplicated responsibilities (such as the dual system for permit water 
and agreement water), inadequate data sharing and implementation responsibilities (such as for 
controlling pollution from point and non point sources) and lack of defined responsibilities in 
other areas (such as source protection). There is also a need to address the separation of regulatory 
functions and responsibilities including for dam safety, pollution control, protection of water 
sources (including land use planning), and for setting price of bulk water from operational 
functions. 

3.2 Determination of supply and demand and priorities of use 
The ZWA considers that water will be allocated in terms of outline plans for “every river system”, i.e. 
for every catchment; these catchments have been developed by ZINWA and the relevant Catchment 
Council, and need to be updated every ten years. This entails drawing up an inventory of the water 
uses, and consulting authorities and bodies which are likely to be concerned with the development 
of the catchment area. These plans must indicate the “major water uses” within the river system, the 
extent to which the actual volumes or relative proportions of the potential yield or total annual run-
off shall be allocated between public and private development, and the allocation of use between 
different sectors of the economy (e.g. mining, agriculture etc.). Usefully, and unlike other riparian 
states we have reviewed, the Act requires the authorities to develop a water development plan for 
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every catchment, and dictates that no right may be granted for water use in a particular sector if it is 
inconsistent with the “sector-”specific allocation stipulated in the plan.  

These plans are required to stipulate the minimum allocation which should be reserved for “future 
uses” and for the “benefit of the environment”. Water within an area comprising a potential dam 
basin or potential dam site is deemed to also be reserved. Plans must also indicate the priorities in 
utilisation and allocation of water, taking into account Ministerial guidelines. The Minister is then 
responsible for gazetting such plans and subjecting them to public participation. These outline plans 
must be implemented when permits are issued under the Act, and any person undertaking 
“development” within the catchment must take note of them. These plans are to be reviewed every 
10 years. Unusually, there is no nation-wide water balance or “outline plan”, and therefore supply, 
demand and allocation are managed purely on a catchment level.   

There is no uniform mechanism for determining surface and groundwater allocation at a catchment 
level; thus, whilst there is a duty to prepare an inventory of uses and yield, there is little guidance on 
how to determine yield. There are also no pre-determined priorities for allocation, and it seems that 
these priorities are dictated by policy directives from the Minister. The mechanism for developing 
an outline plan, and the extensive transparency and public participation process related to this 
process, are a good model for the process of determining allocation at a catchment level, given the 
level of detail, review and transparency provided for in this section.  

3.3 Allocation of supply: licences and permits 
The ZAMCOM Agreement Article 10 states: 

1) The functions of ZAMTEC shall be to: 
b) develop the Strategic Plan for the Zambezi Watercourse and recommend it to the 
Council for approval. 

Article 14 states: 
9) Member States shall conduct their management and development plans, projects and 

programmes relating to the resources of the Zambezi Watercourse in accordance with the 
Strategic Plan. 

Information on water supply and demand is key to developing national water 
allocation plans and strategies that provide for the needs of the various sectors 
of the economy. This forms the basis for resilient development of these sectors. 
National allocation plans are equally important at a Basin level as they provide 
the basis for negotiating and developing Basin allocation plans and strategies. 
Without an understanding of national allocation needs and priorities, 
allocation amongst Basin states is not possible. Negotiating a Basin allocation 
plan that satisfies all Member States is fundamental to the cooperative management approach that 
informs the development of a strategic plan for the Basin. This will optimise the use and development 
of water resources across the Basin. 

The abstraction of water as well its storage requires a permit under the ZWA. Unusually, compared 
to the rest of the region, a permit is also required to conduct operations which will interfere with the 
banks, bed or course of a public stream or any marshes, springs, swamps or vleis along its course.  
ZINWA may also issue permits for discharge; however this activity is also regulated by Section 69 of 
the Environmental Management Act. In terms of this section a discharge permit is required for 
industrial operations or trades which discharge effluents into the environment.  
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When deciding whether to issue a permit, the issuing authority must take note of the outline plans 
and prioritisation of uses it contains. A permit may not be issued if the effect would be to allocate 
more water to that sector of the economy than is contemplated in the outline plan. The principles 
which guide a decision on whether to issue a permit include a duty to ensure the equitable use of the 
water; however, as discussed above, there is no requirement to consider equitable and reasonable 
utilisation, significant harm or or other similar issues. There is also no requirement to consider 
upstream or downstream uses either nationally or at a transboundary level. There is however a 
provision which states that if water is being beneficially used “by another person”, but it is then 
allocated to a new applicant, a catchment council must require the applicant to pay to the person 
beneficially using the water concerned such compensation as may be agreed by the applicant and the 
existing user. This provision seems to consider only existing domestic users; however it could 
theoretically also include transboundary users.  

There is a conflict between how water is apportioned through the ZWA and ZINWA, the two Acts 
have introduced two routes of accessing water, namely through water permits approved by 
catchment councils, and through agreement in terms of water managed by ZINWA (SADC – Zambia, 
2013). This has fractured water use decisions and water management, which has been worsened by 
the lack of coordination between ZINWA, catchment and sub-catchment councils (SADC – Zambia, 
2013).  Moreover the continued distinction between agreement water and water allocated under flow 
permit is artificial because it is impossible to stop farmers from accessing agreement water as 
primary water, or as water in terms of environmental flows. 
 

3.4 Environmental reserves and flows 
The ZAMCOM Agreement Article 14 states: 

3) Member States shall take all appropriate technical, legislative, administrative and other 
measures in the utilisation of the Zambezi Watercourse in order to: 

a) Prevent, reduce, or control pollution of the surface and ground waters of the 
Watercourse and to protect and enhance the quality status of the water and associated 
ecosystems for the benefit of present and future generations. 

Environmental reserves (or environmental flows) refers to the quantity and 
quality of water needed to keep a freshwater system, such as a river, and its 
dependent ecosystems healthy. This includes the services which ecosystems 
provide, such as water filtration, drinking water, irrigation, provision of fish as a 
food source, nutrient cycling and erosion regulation. Failing to provide for 
environmental flows endangers all the ecosystems and livelihoods that depend on 
the river. Understanding and accounting for environmental flows and reserves is 
therefore an important aspect of monitoring, and needs to be taken into account in water allocations. 

Section 57 of the ZWA applies to the reservation of water and allows the Minister to reserve water 
for “future use”. However, outline plans are required to indicate the proportion of available water 
which should be “reserved” for future uses and the benefit to the environment. Outline plans are 
therefore the only mechanism through which a minimum amount of water for ecological purposes 
can be reserved. The ZWA discusses such reservations for ecological use in brief, the NWP does 
expand upon this concept. It states that the environment is a legitimate and important user of water 
and that a sufficient quantity of water of adequate quality will be allocated to meet the requirements 
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riverine and aquatic eco-systems, wildlife, wetlands, bird life etc, based on “sound professional 
assessment”. In order to implement this concept adequately in practice, the ZWA should include 
minimum requirements relating to how the reserve should be determined and what considerations 
should inform this assessment. In the same way, there are no provisions directly relating to 
environmental flow assessments, and the ZWA would benefit from specific amendments to address 
this issue. 

Zimbabwe Box 4: SADC - Zimbabwe (2013) on Environmental Flow Requirements 

The operationalisation of the environmental flow requirements is yet another example of the time 
lag between policy and legislation. The result is that while the environment is cited as a legitimate 
water use there are no operational guidelines of how this can be achieved. The same goes for 
environmental protection where the legislation does not really promote integration. While the 
Policy observes these shortcomings, and seeks to correct them, the legislation is yet to be reformed 
accordingly. 

3.5 Regulation of water pollution 
As noted above, the discharge of effluents is regulated by both the EMA and the ZWA, which dually 
require permits for the discharge of effluents. The Water (Waste and Effluent Water Disposal) 
Regulations 2000 regulate the quality of waste water to be discharged, together with any permit 
conditions, and establish a Water Pollution Control Unit under ZINWA. Critics have argued that, 
although the outline plans state the maximum permissible level of pollution per catchment, the 
regulations are inadequate to address pollution levels in certain catchments as they are not based on 
the condition of the receiving environment (Nhapi et al., 2002). These regulations have also been 
criticised because they do not adequately internalise the cost of pollution, particularly because of low 
penalties for non-compliance, even though there is a focus on the polluter pays principle in both the 
NWP and the EMA. 

3.6 Information management, monitoring and reporting 
The ZAMCOM Agreement Article 15 states: 

3) Member States shall employ their best efforts to collect and, where appropriate, to process 
data and information with regard to the Zambezi Watercourse, in a manner which 
facilitates its utilisation by the Secretariat and other Member States. Where appropriate, 
Member States shall make every effort to employ the standardised methodology for 
collecting, processing and disseminating data and information recommended by the 
Commission. 

The monitoring and reporting on hydrological data, including water quantity and 
quality, at a catchment as well as at a national level is a vital component of water 
resource management. This information is used to inform the prioritisation of 
water uses at a time when water supply is increasingly uncertain. Without this 
information, long-term planning is not possible. This prioritisation requires that 
water supply and demand are monitored at a catchment level, and fed into a 
national-level repository of information. This requires establishing a mandated body, with clear 
duties, responsibilities and procedures for monitoring and reporting on water supply and demand 
at catchment, as well as at a national level. This information is vital for Basin-level decision making 
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as is explored in more detail below, as well as for transboundary EIAs and determining courses of 
action for mitigating potential harm. 

The ZAMCOM Agreement Article 11 states: 

6) The Secretariat shall: 

c) collect, obtain, collate and evaluate, data and information with regard to all 
relevant aspects of the Zambezi Watercourse as well as disseminate all such data 
and information to the Member States.  

Maintenance by each riparian state of a national database of regularly updated 
relevant information, critical for national water resource management, 
provides useful information to relevant national planning departments. At a 
transboundary level such national databases feed into Basin-level databases, 
which enables Basin-wide planning and provides critical input information for 
mechanisms such as a Basin decision support system (DSS). To build an 
effective Basin-level database, members of the River Basin Organisation (RBO) 
need to agree on the form, quality and type of information required, and take 
the necessary steps at a national level to ensure that the required information is gathered and shared 
as agreed. This includes information sharing procedures, prohibited substances lists, water quality 
standards, alien and invasive species lists and so on, which are best developed collaboratively. 

The ZAMCOM Agreement Article 10 states: 

2) The powers of ZAMTEC shall be to: … (e) make recommendations to the Council on the 
standardised methodology to be adopted by Member States for collecting, processing and 
disseminating data and information with regard to all aspects of the Zambezi Watercourse. 

Article 15 states: 

3) Member States shall employ their best efforts to collect and, where appropriate, to process 
data and information with regard to the Zambezi Watercourse, in a manner which 
facilitates its utilisation by the Secretariat and other Member States. Where appropriate, 
Member States shall make every effort to employ the standardised methodology for 
collecting, processing and disseminating data and information recommended by the 
Commission. 

The availability of detailed information is vital for decisions at a transboundary 
planning level as a component of mechanisms such as the river basin DSS. The 
importance of information is recognised at an RBO level through the 
development of certain rules and procedures pertaining to the sharing of 
information. Member States are not legally required to domesticate RBO 
procedures, such as the ZAMCOM Rules and Procedures for Sharing of Data and 
Information Related to the Management and Development of the Zambezi 
Watercourse. However, including them in national laws or regulations helps to raise awareness 
amongst stakeholders and relevant national authorities, and contributes towards developing 
consistent practices nationally. This contributes towards harmonising information management 
practices across the basin.  
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The ZWA and EMA mandate institutions to monitor information regarding watercourse and 
groundwater flows. Catchment Councils have a primary function to obtain and record information 
and statistics relating to the hydrological conditions of Zimbabwe in respect of both surface and 
ground water”. This includes information regarding water quantity and quality, as well as data 
collection and consultation for planning purposes. The Minister also has a duty to ensure that 
research is carried out and information is obtained and kept on hydrological and hydrogeological 
matters, including in relation to: the quality and quantity of the country’s water resources; the 
utilisation of the country’s water resources; and resources needed to develop the country’s water 
resources sufficient to meet the reasonable needs of the nation.  

Although there are no provisions in Zimbabwe’s domestic laws which require the authorities to 
develop a database in relation to information for shared water resources, stakeholders have indicated 
that a national database is in place. 

Zimbabwe Box 4: SADC - Zimbabwe (2013) on Information Management and Sharing 

The National Water Policy mentions a number of strategies as far as water-related information is 
concerned. First, all water infrastructure will be registered and the national databases established 
and maintained. Second, a national information management system will be established and will 
be available to the public as well as research institutions. Third, there is reference to information 
dissemination which includes providing user friendly data.  Significantly there is nothing said on 
sharing information with other countries.  It also appears that a project-based facility the SADC 
Hycos, is the nearest to a region wide hydrological information system. However, the system is not 
functional because of maintenance problems. The other avenue for information sharing is in the 
form of bilateral or multi-lateral frameworks as is the case with Zambezi River Authority and in 
the Pungwe basin. 

3.7 Alien and invasive species 
The ZAMCOM Agreement Article 14 states: 

3) Member States shall take all appropriate technical, legislative, administrative and other 
measures in the utilisation of the Zambezi Watercourse in order to: 

a) Prevent, reduce, or control pollution of the surface and ground waters of the 
Watercourse and to protect and enhance the quality status of the water and associated 
ecosystems for the benefit of present and future generations. 

b) Prevent, eliminate, and mitigate control adverse transboundary impacts. 

Equitable access to water implies not only the quantity of water available but 
also access to water of a suitable quality that is fit for purpose. This means it 
is essential to reduce and prevent pollution, prohibited substances and alien 
and invasive species. Setting up pollution control regulations, and enforcing 
them, is vital for providing water of a suitable quality to citizens for drinking 
and domestic needs. Similarly, each riparian state needs to put in place 
national regulations for prohibited substances and invasive species. Such regulations also protect 
ecosystem services that support the livelihoods of citizens.  Cooperatively developed water quality 
standards, as well as a common list of prohibited substances and alien invasive species (aquatic 
weeds), advances equitable access to water resources across the Basin. 
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The EMA provides a mandate for the Environmental Protection Agency to regulate and monitor the 
control of invasive alien species; it lists alien invasives in Schedule 5. The Noxious Weeds Act 22 of 
1926 (Weeds Act) has been repealed by the EMA, which now regulates alien and invasive species. 

3.8 Human rights to water 
Section 77 of the Zimbabwean Constitutional states that every person has the right to safe, clean and 
potable water; and the State must take reasonable legislative and other measures, within the limits 
of the resources available to it, to achieve the progressive realisation of this right. Under the NWP, 
for the period up until 2020 the target is to achieve coverage of rural water supply to 85% and rural 
sanitation to 70%.  

3.9 Public participation 
The ZAMCOM Agreement Article 16 states: 

8)  Member States shall ensure that the Public in an area likely to be affected by a proposed 
programme, project or activity are informed thereof and are provided with the 
opportunity for making comments therein or objections thereto as well as on the 
transmittal of such comments or objections to the Commission.  

Public – or stakeholder – participation in decision making relating to water 
resource development and management stems both from the UN Convention 
(1997), as well as the SADC Revised Protocol (2000), amongst other international 
conventions. Article 16(8) of the ZAMCOM Agreement also stipulates community 
involvement in developments. Developments along the watercourse often have 
transboundary impacts, so transboundary EIAs that include strong 
public/stakeholder participation are a requirement for advancing water security 
in the Basin. Transboundary EIAs and public participation are closely linked to planned 
development and the associated notification procedures. In order to create obligations on 
developers, national legislation should impose a duty upon developers to undertake transboundary 
EIAs, including necessary public participation.  

The ZWA considers that certain decisions concerning the development of outline plans, the 
reservation of areas for dams or dam sites, water development restriction areas and water shortage 
areas, should be made public by publication in the Gazette. In the case of outline plans and 
reservations, a public participation process is considered and objections may be lodged. The Act does 
not provide for public participation in the issuing of permits for abstraction, storage or discharge.  
Large-scale water uses, such as “dams and man-made lakes”, “drainage of wetlands”, “irrigation 
schemes”, industrial operations, large-scale infrastructure, mining, power generation and 
transmission activities are also subject to the EIA requirements under the EMA, which require a 
“certificate” to be issued. The EIA process for certificates under the EMA does not set out a public 
participation process, and whilst Statutory Instrument 7 of 2007 obliges developers to undertake 
EIA, there is no provision regarding how a robust consultation process should be undertaken . There 
is thus considerable scope to improve the public participation procedures under both Acts. 

Zimbabwe Box 5: SADC - Zimbabwe (2013) on Stakeholder Participation and Capacity building 

The legislation and the policy both mention important aspects of stakeholder participation 
including participatory-based planning and management of water projects, NGO involvement 
and gender mainstreaming. There is also mention of capacity building. There are, however, very 
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few specifics with regards to the funding of stakeholder participation and capacity building. This 
is also true for research, technology development and transfer. 

3.10 Interesting or useful provisions 
The detailed requirements for “outline plans” in Section 12 of the ZWA for each catchment are 
particularly useful in the context of this Project, as they give clarity about priority of use at a 
catchment level. In many statutes we have reviewed, plans are devised simply on a demand and 
supply basis, whereas under the ZWA detailed attention is given to their development, with a focus 
on participation and procedural formalities. Helpfully, these plans must also have permissible levels 
of pollution prescribed to them within the catchment area concerned. Many of the other countries 
we have reviewed are only concerned with supply and demand in catchment-level plans, and do not 
address the acceptable pollution loads for each catchment.  There are certainly improvements which 
can be made to these provisions, for example they are silent on transboundary considerations and 
there is no consolidated national plan; however the level of detail for their development is a good 
example of best practice.  

4. Planned Development 

4.1 Transboundary projects: notification and consent 
The ZAMCOM Agreement Article 16 states: 

1) A Member State planning any programme, project or activity with regard to the Zambezi 
Watercourse or which may adversely affect the Watercourse or any other Member State 
shall forthwith notify the Secretariat thereof and provide the Commission with all available 
data and information with regard thereto. 

The ZAMCOM Notification of Planned Measures Procedures (NPs) empower 
ZAMCOM to advise on whether the planned development can be said to be 
equitable and reasonable, and whether or not the planned development will 
cause significant harm. The NPs also suggest mitigation measures that may 
need to be undertaken as part of the development. NPs are fundamental to 
ZAMCOM’s role in the Basin, being linked to many activities that advance water 
security, such as transboundary EIAs, public participation, information sharing as well as dispute 
resolution. States have an obligation to comply with ZAMCOM NPs, regardless of domestication. 
However, incorporating the obligation into national law and assigning mandates to departments to 
manage the procedure creates the necessary clarity to implement the process effectively.  

Article 18 of the ZRAA provides that each State must inform and consult the other and obtain its 
consent in relation to any proposals to construct large impoundments or dams on the river, or when 
commencing large abstractions. The purpose of this requirement is to achieve “efficient and 
equitable use” The requirements are framed in general terms and there are no detailed notification, 
investigation or consent requirements in the Agreement. 

There is nothing in this arrangement which necessarily conflicts with the ZAMCOM Agreement 
insofar as the roles and responsibilities of the Authority and Council are concerned. Both bodies can 
continue to investigate and develop plans which the Council approves for other parts of the river 
outside of the Kariba Complex. Such processes would need to operate in parallel however with the 
ZAMCOM Agreement and their notification procedures. For example if the Authority investigated a 

• Equitable access 
• Planned 

development 
• Dispute resolution 
 



SECTION D. National Equivalence Assessment & Gap Analysis 
D8 Zimbabwe   
 

 
259 

ZAMCOM Agreement Comparative Assessment & Gap Analysis 

new hydropower development and submitted plans to the Council for approval of such a 
development, the Council on behalf of both Zimbabwe and Zambia would then need to follow the 
relevant notification procedures under the ZAMCOM Agreement and undertake the relevant EIA 
under their own domestic laws. The same would apply if Zambia sought to develop a large scale 
impoundment on the dam, it would need to follow Article 18 of the Agreement as well as the 
notification and consent procedures under the ZAMCOM Agreement. Similarly any hydrological 
information gathered by this Authority could certainly be used in the hydrological databases 
established by ZAMCOM to the extent the data sources and manner of recording are compatible. 

 

The environmental statutes, in particular the EMA and ZWA, are relatively silent on transboundary 
issues. Unlike the legislation in other riparian states, there is no specific chapter addressing 
transboundary water management, information gathering or similar issues. There are also no 
notification or consent requirements for transboundary developments or developments with 
transboundary impacts incorporated into domestic laws.  The only transboundary considerations 
which are incorporated into domestic laws relate to the need to consider transboundary impacts as 
part of the EIA, as discussed below.  

4.2 EIA requirements for planned developments 
Whilst the ZAMCOM Agreement does not specifically mention EIAs, EIAs are 
seen as integral to enacting the precautionary principle contained in Article 12 
of the Agreement. The principle of assessment of transfrontier harm, also 
contained in Article 12, as well as the notification provisions in Article 16, imply 
that the precautionary approach should also be utilised in situations of 
potential transboundary harm. By implication, EIAs should be utilised to 
determine the potential transboundary impacts of planned developments. 

EIAs are amongst the most valuable tools available to decision makers when 
planning for and managing water resources at both a national and transboundary level. They are a 
critical aspect of enhancing water security, with strong links to all the dimensions of water security. 
EIAs should incorporate identified opportunities for benefit sharing – advancing regional 
integration – as well as harm mitigation measures, into the EIA process. All the Zambezi River Basin 
(ZRB) countries have EIA regulations in place requiring the consideration of impacts nationally. 
However, having guidelines or procedures for transboundary EIAs would strengthen these 
regulations and advance harmonisation across the Basin. Transboundary EIAs and the NPs are 
closely connected. Applying these together, consistently, will advance water security across the 
Basin.  

Variability in available water resources, as a result of climate change, urbanisation and development, 
poses risks to any planned development. This makes it important that EIA regulations require that 
the current and future effects of climate change on any planned developments be considered in EIAs. 
Failing to do so comes with many associated risks, such as damage caused by increased flooding, or 
stranded assets (such as hydropower stations) that are unable to perform as planned, due to reduced 
or uneven water availability. 

The EMA regulates the process and scope of EIAs and requires an environmental certificate for 
activities listed in the first schedule to the Act. As noted above, it applies to all material types of 
developments which may affect transboundary waters such as dams, large infrastructure 
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developments, energy and industrial developments, as well as irrigation schemes. Helpfully, it 
provides that an EIA for a project shall indicate whether the environment of any other country is 
likely to be affected by the project, and the EIA must include measures to be taken to minimise any 
damage to that environment. Whilst this is likely to be a useful provision, it does not give extensive 
detail as to what type of transboundary assessments would be required and the level of detail they 
must include.   Helpfully, Statutory Instrument 7 of 2007 provides for pre-EIA report stakeholder 
consultations stage.    

The international trend for good practice in the development of large projects requires that strategic 
environmental assessments take place, the Zimbabwean legislation does not make provision for 
such. 

4.3 Agriculture 
In order for the agricultural sector, as well as the fishing and fisheries sector, to see sustained or 
increased growth, reliable water of sufficient quality and quantity is required. A number of 
interconnected measures need to be in place, to ensure the necessary quantity and quality of water:  

• Sector development planning needs to integrate water resource planning.  

• Pollution control regulations need to be in place and enforced in order to protect biodiversity 
and ecosystem services. 

• Effective licensing and monitoring regimes are needed, to regulate consumption, effluent 
levels and overfishing. 

Agricultural activities, particularly irrigation schemes and agro-processing, 
are regulated under the EMA and require an environmental certificate; the 
terms and conditions of this certificate will regulate the environmental impact 
of the activities.  

The role of agriculture and irrigation is a relatively contested issue within 
Zimbabwe. After the implementation of the “Fast Track Land Reform 
Programme” in 2000, agricultural productivity declined significantly. A 
number of irrigation schemes have also become non-functional in rural communities (FAO, 2017). 
The NWP notes this decline, and that this has also resulted in a lack of water use charges for the 
sector being realised.  The NWP aims to prioritise the rehabilitation of irrigation schemes. It also 
plans for an expansion in “internally renewable water resources” to place an extra 300 000 hectares 
under irrigation; this area could potentially double if  water technologies are used. Importantly, this 
plan also states that “with the use of transboundary water resources, the total potential that can be 
irrigated will be boosted to over 2 000 000 hectares”, which is almost six times the original expected 
expansion (NWP, 2012, 4.2.1). The ZWA considers the monitoring of such expansion, and specifically 
provides for information to be obtained about the amount of land under irrigation in Zimbabwe, the 
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quantity of water used for irrigation, and the amount, nature and value of crops obtained through 
irrigation.19 

 The EMA also mandates the Standards and Enforcement Committee to propose standards for the 
monitoring of agricultural effluent, including pesticides. It is unclear whether such standards have 
been recommended and approved. We have been made aware by stakeholders of Statutory 
Instruments 10 of 2007, and 12 of 2007 which govern the use, manufacture, transportation, storage 
and distribution of hazardous substances and wastes within Zimbabwe, which includes agricultural 
waste. 

4.4 Energy development 
Energy developments, in particular hydropower and thermal power stations, require an 
environmental certificate under the EMA. They also usually require an abstraction, storage or 
discharge water permit under the ZWA, depending on the nature of the water use.  Energy 
development is regulated by the Zimbabwe Energy Regulatory Authority (ZERA) under the Energy 
Regulatory Authority Act (Chapter 13:23) of 2011. A National Energy Policy was developed in 2012. 
According to the Energy Policy, the Zimbabwean government planned to ensure that, by 2020, large 
hydropower and run-of-river schemes on the Zambezi contribute an additional 1100MW, and inland 
small-scale schemes about 150MW, Kariba South Extension an additional 300MW, Batoka a further 
800MW, and a number of inland dams and reservoirs were to add a relatively small additional 
amount of capacity. It is not known how certain these plans are today, and what the intended mix of 
hydroelectric, fossil fuel and renewables is likely to be for the longer term. Reports from 2016 have 
recorded that as a result of low generation capacity – largely due to low water levels at Kariba Dam, 
which supplies water for power generation at Kariba Hydro Power Station, and inefficiencies at the 
power utility’s four thermal power stations across the country – Zimbabwe has turned to regional 
power utilities to augment poor production (Financial Gazette, 2017).  

Interestingly, the NWP, which was designed to regulate the water sector in 2012, does not consider 
energy developments at all; it only considers irrigation and agriculture. 

4.5 Fisheries 
In general terms, the EMA recognises the importance of fishing, fisheries and aquatic life. The Parks 
and Wildlife Act [Chapter 20:14] (14 of 1975) provides that the Minister may declare any waters to 
be controlled fishing waters and may take measures to reduce or increase fish populations if he 
believes that these actions are in the interest of fish conservation. Further, the Parks and Wild Life 
(General) Regulations, 1981 provide for a fishing permitting system; however, this appears to only 
apply in designated parks and wildlife estates. The main purpose of these regulations is to achieve 

                                                

 
 

 
 

 
19 In addition to this function, the Water (Combines Irrigation Schemes) Regulations, 1962, contemplate the development of irrigation 
schemes and their approval.  These regulations contemplate that the scheme would submit minimum information including the supply 
of water, and the volume of storage. 
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sustainable utilisation, and for this reason fishing is controlled and only allowed in specified waters. 
Both the catching and selling of fish require a permit. The Parks Act [Chapter 20:14] (14 of 1975) 
provides that the Wild Life Management Authority shall examine and report to the Minister 
regarding the conservation and utilisation of the fish resources of Zimbabwe. 

4.6 Navigation 
The Inland Waters Shipping Act [Chapter 13:06] (34 of 1971) regulates navigable use within 
Zimbabwe’s shared water resources. 

4.7 Investment  
The NWP does not seek to incentivise private investment in large infrastructure management and in 
water-related sectors.  The Energy Policy does speak of the government’s desire to attract private 
investment in energy developments; however this is mostly with a focus on private investment in the 
government’s programme to encourage independent power producers to participate in the sector. 
The policy also, however, considers public-private partnerships in the “water” sector.  Although there 
is not much discussion of this issue in policy documentation, in 2015 the government approached 
the private sector to fund USD 5 billion in water sector infrastructure projects, including the 
Matabeleland Zambezi Water Pipeline Project - envisions the drawing of the Zambezi water through 
an underground water pipeline to Bulawayo - and it seems that in practice this is considered to be a 
source of funding for development (Financial Gazette 2, 2017).  

Zimbabwe Box 6: SADC - Zimbabwe (2013) on Financing Water Resource Development and Management 

Financial sustainability of water resources development and management is seen as important.  
The policy refers to the important role of the state as a facilitator in the determination of 
appropriate user fees. There is also a recognition that the state itself is also a player as it sells water 
in government-owned dams.  Cost reduction is proposed to be achieved by delaying   investment 
in infrastructure through the promotion of water demand management and water recycling. The 
involvement of the private sector is also realised although there are no clear strategies of how this 
will be achieved.  

 

4.8 Disaster planning  
The ZAMCOM Agreement Article 17 states: 

2) A Member State shall, without delay and by the most expeditious means available, notify 
and promptly supply all the necessary information to other potentially affected Member 
States as well as the Secretariat of any emergency originating within its territory. 

National policy or legislation needs to nominate the department responsible for disaster monitoring 
and reporting, and impose a duty to follow the RBO rules and procedures for information sharing. 
This encourages a dedicated process and channel for getting vital information out to potentially 
affected parties as soon as possible, in order to minimise the impacts of such events. Where the RBO 
procedures do not specify a process for disaster information reporting and sharing, this process 
should be developed by the RBO concerned.  

Disaster management is regulated under the Civil Protection Act [Chapter 10:06] (5 of 1989) as 
amended. Disaster planning is managed by the Department of Civil Protection, which has a mandate 
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to coordinate stakeholders involved in disaster risk management, promote preparedness planning, 
prompt emergency responses, implement early recovery and rehabilitation measures, and promote 
the integration of disaster risk reduction considerations into planning processes. The Act considers 
“civil protection plans” but does not specify their content. The Department of Civil Protection, 
however, interprets its mandate as including the development of these plans, and consideres that 
they would include “early warning mechanism at all levels” and that “civil protection plans” would 
be developed at all levels of government (Zimdrm, 2017). This Act would benefit from amendments 
to address climate change considerations and vulnerability assessments, and minimum criteria for 
protection/preparedness plans.   

Zimbabwe Box 7: SADC - Zimbabwe (2013) on Disaster Management 

Both the legislation and policy are silent on issues pertaining to security from water-related 
disasters.  It appears efforts in this direction are project-based.  For example the country shares 
information with Mozambique under the dam synchronisation project framework. Under this 
arrangement Mozambique notifies Zimbabwe of impending cyclones. In turn Zimbabwe notifies 
Mozambique of impending floods so that preventive measures can be taken to protect 
infrastructure (dams) and people.  There is therefore some elements of disaster prediction, 
planning and mitigation albeit rudimentary.  

Floods are  managed under the auspices of the Civil Protection Unit, which brings together many 
state agencies to react to floods. Droughts are managed under the auspices of the Ministry of 
Agriculture. Zimbabwe is part of SADC‘s Early Warning Unit. 

 

5. Benefit Sharing 

The ZAMCOM Agreement Article 14 states: 

3) Member States shall in their respective territories utilise the Zambezi Watercourse in an 
equitable and reasonable manner with a view to attaining optimal utilisation thereof and 
benefits therefrom consistent with adequate protection of the Zambezi Watercourse. 

Benefit sharing aims to maximise the benefits of the river basin for all riparian 
states. The key to the approach is a high level of collaborative planning, where the 
water resources of the river basin are viewed as a single economic unit. This 
requires collaboration between Basin states regarding the best location and timing 
for development priorities across the Basin. Increased regional trade in water-
related goods and services results from this process, which in turn further 
advances regional integration. This approach has the power to maximise co-
benefits and facilitate trade-offs, greatly assisting the collaborative planning 
process. This approach should form part of Basin-wide strategic planning and allocation. National 
allocation plans are a key component that informs Basin allocation strategies and subsequent river 
basin strategic plans. Recognition in national law and/or policy of the importance of a Basin 
allocation strategy and strategic plan empowers decision makers and sets a clear direction for 
interaction and information exchange between national water and planning departments and RBOs. 
In order to further advance this approach, where national development plans identify water resource 
investments, benefit sharing opportunities should be included. 

• Equitable 
access 

• Benefit sharing 
• Planned 

development 
• Regional 

integration 



SECTION D. National Equivalence Assessment & Gap Analysis 
D8 Zimbabwe   
 

 
264 

ZAMCOM Agreement Comparative Assessment & Gap Analysis 

In general, the laws and policies of Zimbabwe do not address the benefits which could accrue to the 
country (as well as the basin) as a result of benefit sharing.  Zimbabwe is however party to the 
Agreement Between the Republic of Zimbabwe and the Republic of Zambia Concerning the 
Utilisation of the Zambezi River (Zambezi Agreement), and has enacted national legislation to give 
effect to this agreement in the form of the Zambezi River Authority Act (1987). The ZRA has been 
established as a result of this agreement, with responsibility for the operation and maintenance of 
the Kariba Dam Complex, investigation and development of new dam sites on the Zambezi River, 
and analysing and disseminating hydrological and environmental information relating to the 
Zambezi River and Lake Kariba. This a good practice example of bilateral benefit sharing. 

The national law and policy would benefit from recognising the economic implications of failing to 
invest in precautionary measures relating to developments and water use, as well as recognising the 
transboundary implications of failing to do so. Providing for mechanisms for costing and regulating 
shared benefits may be beneficial. This benefit may be increased by recognising the shared 
watercourse of the Zambezi River as a single unit and by holistically assessing the best place for 
locating certain developments on the Zambezi River, instead of only assessing the best place for 
locating a development within the national boundaries of the riparian area of the country. 

As discussed above, the provision which allows for compensation to existing users is also useful in 
this context. The ZWA provides for a situation of compensation to a beneficial water user, if their 
water is allocated to another user. This seems to consider only existing domestic users; however, it 
could theoretically also include transboundary users. This provision could be set out in more detail 
in the context of benefit sharing, as it demonstrates that the country is already aware of benefit 
sharing provisions, at least at a domestic level.  

6. Dispute Resolution  

Zimbabwe is party to the agreement with the Republic of Zambia relating to the utilisation of the 
Zambezi River (Zambezi Agreement), which was brought into effect nationally in terms of the 
Zambezi River Authority Act [Chapter 20:23] (19 of 1987).  As discussed above, in terms of this 
agreement, the ZRA is responsible for the operation and maintenance of the Kariba Dam Complex, 
and has the responsibility of investigating new dam sites on the Zambezi River and making 
recommendations to its Council. The geographic scope is limited to that part of the Zambezi River 
which is common to the boarders of both states. Although limited to this geographic scope, any 
development of the Zambezi River in this location would clearly also have downstream effects for 
ZAMCOM member states.   
 
The Zambezi Agreement also sets out a specific dispute resolution mechanism. In this regard, the 
Zambezi Agreement empowers an arbitrator or a board of arbitrators with the authority to mediate 
any disputes with other Member States. The Zambezi Agreement does not set out detailed timelines 
that members are obliged to follow when involved in a dispute and when using the dispute resolution 
mechanism provided for in the Zambezi Agreement. 

Zimbabwe is also party  to the Revised Protocol on Shared Watercourses in the Southern African 
Development Community, 2000 which enables the parties to refer disputes to the SADC Tribunal. 
This mechanism has, however, been unavailable due to the suspension of the SADC Tribunal in 2010. 
SADC has recently signed a protocol for the re-establishment of the SADC Tribunal, with reduced 
jurisdiction, intended to ensure compliance and resolve conflict between Member States regarding 
the SADC Treaty and all subsidiary instruments.  
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There is a separate dispute resolution mechanism available to Zimbabwe as party to the ZAMCOM 
Agreement. A provision in the national law that defers to the ZAMCOM Agreement or the SADC 
Revised Protocol dispute resolution mechanism in the case of transboundary water disputes would 
provide clarity on the forum to be used in the case of disputes relating to the use of the Zambezi.  As 
discussed in the good practice review, a mediation provision in the ZAMCOM Agreement would be 
a beneficial addition to this agreement. 

The ZRAA creates dispute resolution mechanisms in the form of arbitration,20 which are separate 
from those contained in the ZAMCOM Agreement, thus possibly creating multiple forums for 
resolution of a dispute between Zimbabwe and Zambia in relation to rights and principles which 
could possibly conflict with each other (i.e. the right to share and sell water between them versus the 
principles and obligations set out in the ZAMCOM Agreement).  

As noted above, it would be useful to align  the dispute mechanisms within the Zambezi Agreement 
with those set out in the ZAMCOM Agreement where they could possibly relate to disagreements 
over the same resource. For example, the Zambezi Agreement could be restricted to all issues 
regulated in that agreement (like energy supply and sales of energy), except for disputes relating to 
the allocation and sharing of water resources; these disputes should be cross-referred to the 
mechanisms under the ZAMCOM Agreement or the SADC Revised Protocol.  Similarly, careful 
thought should be given to the mechanism for the division of water between Zimbabwe and Zambia 
set out in Article 23 of the Zambezi Agreement, and its appropriateness in the context of the 
ZAMCOM Agreement. In our view it is inappropriate for the parties to share and sell water in the 
manner currently proposed by this Agreement, particularly since this applies to all of the Zambezi 
River; rather this should be a mechanism exclusively provided for under the ZAMCOM Agreement, 
where all riparian parties can be involved. We recommend that Zambia, Zimbabwe and ZAMCOM 
consider this issue in further detail.  

7. Regional Integration 

The benefit sharing approach is both advanced by, and advances, increased 
regional trade in water-related goods and as a result, increases water security in 
the Basin. It is therefore important that national trade policy recognises the 
importance of advancing trade partnerships, and increasing trade between Basin 
states. 

Based on the Africa Regional Integration Index, Zimbabwe was scored as a “moderate” performer. 
The country scored moderately for free movement of persons and trade integration. Despite this, it 
seems that Zimbabwe grants visa free entry to citizens of all the ZRB states. Zimbabwe is found to 
fare well in production integration, suggesting that there is a level of specialisation through trade 

                                                
 

 
 

 
 
20 See Article 32.  

• Regional 
integration 

• Benefit sharing 
 



SECTION D. National Equivalence Assessment & Gap Analysis 
D8 Zimbabwe   
 

 
266 

ZAMCOM Agreement Comparative Assessment & Gap Analysis 

between Zimbabwe and other countries in the region. The country also ranked 13th among all African 
countries with respect to infrastructure integration.   

The National Water Policy 2013 recognises that various riparian countries depend on the Zambezi 
River for national economic development and trade. It therefore provides that dialogue, cooperation 
and interaction with other riparian states promotes the optimum development and use of shared 
resources in terms of established international protocols and agreements, although it does not 
provide much detail in this regard.  

Regional integration is also provided for in the National Trade Policy for the period 2012–2016 
(Trade Policy) and the Zimbabwe Medium Term Plan 2011–2015 which promotes it as a policy 
objective. According to the Trade Policy, Zimbabwe is a party to SADC, the Common Market for 
Eastern and Southern Africa (COMESA), the African, Caribbean and Pacific Region-European 
Commission (ACP-EU) and the World Trade Organisation Trade Agreement. The country also has 
six bilateral preferential trade agreements and over 40 bilateral trade agreements under the Most-
Favoured-Nation status. Zimbabwe is also a member of other international commodity bodies such 
as the Common Fund for Commodities, the International Coffee Organisation and the International 
Sugar Organisation. Zimbabwe has also signed bilateral trade agreements with South Africa, 
Namibia, Botswana, Malawi, the DRC and Mozambique.  

It is noted that the free movement of people from other riparian countries is not provided for in 
national law and policy; however, again it is very unlikely that this would be addressed in national 
instruments and it would usually be provided for at the international law level. The international law 
instruments that were provided and reviewed did not make provision for the free movement of 
people, except for facilitating the free movement of employees of the ZRA in terms of the Zambezi 
Agreement.  



SECTION D. National Equivalence Assessment & Gap Analysis 
D8 Zimbabwe   
 

 
267 

ZAMCOM Agreement Comparative Assessment & Gap Analysis 

8. Climate Change Planning  

The ZAMCOM Agreement Article 5 states: 

The objective of the Commission is to promote the equitable and reasonable utilisation of the 
water resources of the Zambezi Watercourse as well as the efficient management and 
sustainable development thereof. To that end the Commission shall have the following 
functions: 

e) Foster greater awareness among the inhabitants of the Zambezi Watercourse of 
equitable and reasonable utilisation and the efficient management and sustainable 
development of the resources of the Zambezi Watercourse. 

Though the ZAMCOM Agreement does not directly address climate change, 
the risk to water security posed by climate change necessitates an increased 
focus on sustainable development in the ZRB. Climate change R&VAs, as 
well as the associated scenario planning, are key inputs in development 
plans for all sectors of the economy. Integrated development planning needs 
to incorporate current and future climate change scenarios and their effect 
on water availability. These mechanisms, which require regular updates, 
ensure that some flexibility can be built into national allocation plans, and ultimately into Basin 
allocation strategies and strategic plans. The risks posed by climate change and associated water 
variability need to be considered when undertaking EIAs for planned developments, in regard to 
both national and transboundary impacts. It is therefore important that national EIA regulations, or 
RBO guidelines, explicitly require consideration of climate change impacts. 

Climate change policy in Zimbabwe is determined by the National Climate Change Response 
Strategy (NCCRS) 2013 under the mandate of the MEWC. Currently, The national climate change 
policy is currently in development and it is envisaged that it will be in place before the end of 2017. 
The goal of the NCCRS is to integrate climate change adaptation and mitigation strategies into 
economic and social development at national and sectoral levels through multi-stakeholder 
engagement. The NCCRS highlights water as a key climate issue, and notes that the water sector 
faces significant challenges in future water availability and quality, made worse by increasing and 
competing water demand from various sectors and urban population growth. Although a risk and 
vulnerability assessment (R&VA) was conducted as part of the country’s Third National 
Communication to the United Nations Framework Convention on Climate Change (UNFCCC), this 
assessment focused on the Chiredzi District only, as this area is considered to be the most vulnerable 
in Zimbabwe to the impacts of climate change. 

The acknowledgement of the impacts of climate change is evident in various sectoral policies, 
strategies and action plans. These policies include the National Policy and Programme on Drought 
Mitigation, the Draft Disaster Risk Management Policy and Strategy, the Second Science, 
Technology and Innovation Policy 2012, the National Water Policy, the Agriculture Marketing and 
Pricing Policy, and the Small, Micro and Medium Enterprises Policy. In view of the projected 
negative impacts of climate change on water resources, ZINWA and Catchment Councils are 
mandated to integrate climate change into all water resource planning and design activities; 
however, it could not be determined from this assessment to what extent this has been done.  

However, these policies are uncoordinated, and integrated climate change response strategies have 
not been developed.  The Climate Change Management Department is responsible for the 
development of National Communications to the UNFCCC and is supported by a multisectoral 
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National Climate Change Committee. The Department is tasked with the coordination of sector-
specific and cross-sectoral implementation of climate change responses. According to the country’s 
NCCRS, climate change issues have been covered by various sectoral policies, strategies and action 
plans, such as the National Policy and Programme on Drought Mitigation, the Draft Disaster Risk 
Management Policy and Strategy, the 2012 Second Science, Technology and Innovation Policy, the 
2012 Water Policy, the Agriculture Marketing and Pricing Policy and the Small, Micro and Medium 
Enterprises Policy.  

Key principles of both the SADC Revised Protocol (2000) and the ZAMCOM Agreement (2004) are 
evident in the NCCRS. The NCCRS states that every citizen has the right to an environment that is 
not harmful to their well-being, and that ecologically sustainable development and use of natural 
resources should be secured while promoting economic and social development. However, national 
climate change documents fail to adequately acknowledge and integrate basin-wide climate change 
challenges and coordinated actions into national frameworks. There is a need for Zimbabwe to be 
prepared for climate change by adopting a policy framework that is aligned to international and 
regional agreements and informed by local needs and capacities.  

9. Conclusions 

Developments in Zimbabwe’s water sector, and in particular water policy, have focused on “reversing 
[the] collapse of the water sector”, and on measures to provide sanitation and potable water supply. 
The NWP is by its nature a high-level policy document. It does not contain a detailed investigation 
into the hydrological status of the country’s water resources, or into how future demands and growth 
will be met, nor does it operate as a typical “integrated water resources management plan”. To the 
best of our knowledge no such plan has been developed, nor is there a plan to collate the proposed 
catchment “outline plans”. Until this takes place it will be difficult to strategically plan water resource 
management, both at a domestic (particularly agricultural and energy development) level as well as 
a transboundary level, as these plans usually contain the level of detail necessary to inform 
transboundary sharing of resources, and an understanding of supply and demand. 

There is no mention in the ZWA of an overarching duty to ensure ERU, and no detail of what such a 
principle entails. Similarly, there are no principles regarding the obligation not to cause significant 
harm or the precautionary principle. It would be useful to include these as overarching principles in 
the Act.  

With regard to allocation, the mechanism for developing an outline plan, the detail in the 
considerations relevant to such plans, and the extensive transparency and public participation 
process related to the plan are a good model for the process of determining allocation at a catchment 
level, given the level of detail, review and transparency provided for in the ZWA. It would be useful 
to have a legal duty which combines these outline plans into a national IWRM plan, as discussed 
above. We also propose that a duty should be included to set aside or reserve water required to meet 
international obligations, as part of the priorities in outline plans for allocation. 

Similarly, the laws would benefit from additional provisions relating to notification procedures for 
transboundary developments, possibly within the EIA Regulations. Provisions for strategic 
environmental assessments for hydropower developments would also be useful. Zimbabwe would 
benefit by making its public participation requirements in the ZWA and EIA Regulations stronger, 
and by stating clearly how to determine the environmental reserve. Similarly, we propose that 
provisions relating to environmental flow requirements should also be included in the ZWA. 
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Provisions requiring the establishment of an integrated hydrological information centre with legal 
duties to monitor transboundary flows would be useful.  

In relation to agriculture, we felt that a particularly useful provision was the duty under the ZWA to 
monitor agricultural expansion. The Act specificially provides for information to be obtained on the 
extent of land under irrigation in Zimbabwe, the quantity of water used for irrigation and the 
amount, nature and value of crops obtained through irrigation.21 This is unusual compared to other 
riparian states.  

As for other riparian states, further consideration of benefit sharing within domestic policies would 
be helpful, as would an update of the Civil Protection Act [Chapter 10:06] (5 of 1989) to fully cover 
disaster management concerns.  

In relation to climate change, the steps taken by Zimbabwe to address this issue are acknowledged. 
The policies are, however, uncoordinated, and integrated climate change response strategies have 
not been developed. National climate change documents should also acknowledge and integrate 
basin-wide climate change challenges and coordinated actions into national frameworks. Zimbabwe 
needs to be prepared for climate change through adopting a policy framework that is aligned to 
international and regional agreements and informed by local needs and capacities. 

  

                                                

 
 

 
 

 
21 In addition to this function, the Water (Combines Irrigation Schemes) Regulations, 1962, consider the development of irrigation 
schemes and their approval.  These regulations propose that the scheme would submit minimum information, including the supply of 
water and the volume of storage. 



SECTION E. Next Steps  
 

 
270 

ZAMCOM Agreement Comparative Assessment & Gap Analysis 

Section E: Next Steps 
Using the review of the ZAMCOM Agreement (2004) and the findings of the country assessments 
(Sections C and D of this report respectively), the project team is finalizing the Regional and 
International Comparative Assessment and Gap Analysis. Specifically, the project team will review 
the key findings of the review of the ZAMCOM Agreement and the national laws and policies of the 
ZRB riparian countries against the provisions of the Revised Protocol on Shared Watercourses in the 
Southern African Development Community, 2000, and those of the United Nations Convention on 
the Law of the Non-Navigational Uses of International Watercourses, 1997.  

It is noteworthy that the UN Convention (1997) sought to codify many of the water law principles 
found in customary law. These principles are evident in many of the national laws reviewed in this 
report, but they reflect customary law applications rather than interpretations of the principles 
embodied in the UN Convention. The project team will therefore consider the implications of this 
situation in the next report, Deliverable 5: Regional and International Comparative Assessment and 
Gap Analysis, among other critical aspects.  

Simultaneously, the project team will continue to apply the good practice review to inform the 
Regional and International Gap Assessment and thus the Options Paper to be delivered at the end of 
this project. Targeted stakeholder consultations will further assist the team with these assessments.  

Stakeholder validation was not articulated in the project terms of reference. Notwithstanding, the 
project team conducted a series of interviews during ZAMCOM meetings and workshops, and 
corresponded with each member states.  Country workshops were also held in Mozambique and 
Zambia.  While this added significant value to the project outcomes, this is by no means a 
comprehensive process. It is recommended that ZAMSEC undertake a country validation of each 
country assessment in conjunction with the forthcoming circulation of the Options Paper to 
ZAMTEC Members.  
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Annexures 

Notes on Annexures: All Annexures are on the flash drive couriered to ZAMSEC on 11th September 
2017 and are also provided via Dropbox.  

Annexure 1. Stakeholder Interview Notes 

Stakeholder engagement was not stipulated in the project terms of reference and the requirement to 
validate all findings with country stakeholders is not a requirement in terms of the project terms of 
reference.  Nonetheless, the project team has interviewed ZAMTEC members from each country 
through: 

• Engagement during the Tete ZAMCOM Ministerial Council meeting in February 2017 
• Presentation to and engagement at the ZAMCOM workshop held in Dar-es-Salaam, May 2017 
• A country workshop in Mozambique in April 2o17 
• A country workshop in Zambia, May 2017 
• Correspondence (email/telephonic) with representatives of each member state through the 

course of this project.  

These interviews and communications have added great value to the project deliverables at various 
project stages, as follows: 

• Stakeholders from each country validated the water security approach taken to the 
comparative assessments and gap analysis, during the Tete meeting in February 2017.  

• Stakeholders from each country commented on the initial project findings (country 
assessments and overall gap analysis) at the Dar-es-Salaam meeting in May 2017. 

• Stakeholders validated the country laws database as compiled for each country, through 
email correspondence.  

• Stakeholders were given the opportunity to review the final country assessments (through 
email correspondence). Not all countries reverted with comments. Some countries supplied 
comments which have been integrated (Angola, Zimbabwe), while others replied that the 
assessments appear to be accurate (Namibia, Tanzania, Zambia). Malawi, Mozambique and 
Botswana have provided no written comments, noting that the project team conducted an in 
depth interview in Tete with Mozambique and subsequently held a workshop in Maputo in 
April 2017.  

It is recommended that ZAMSEC undertake a country validation of each country assessment in 
conjunction with the forthcoming circulation of the Options Paper to ZAMTEC Members.  

The outcomes of the interview and reviews relating to the national assessments have been 
incorporated into the individual national assessments (Section D to this report). The outcomes of 
the Tete interviews, which related to the approach taken to this assignment, are summarized below.  
 
Interview outcomes from the ZAMCOM Tete meeting, February 2017 
 
Interviews were conducted by B Petrie with each of the Zambezi River Basin (ZRB) Member State 
delegations to the meeting of the top governing body of ZAMCOM, the ZAMCOM Council of 
Ministers, hosted by Mozambique 21-23 February 2017. The purpose of this meeting was to provide 
policy guidance in the context of promoting the cooperative management and development of the 
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Zambezi river Basin. In particular, this meeting reviewed the development of procedures for 
notification of planned measures with a view to adopting these during the meeting. 
 
Interviews have been conducted with the stakeholders outlined in the register below. 
 

Institution Contact Persons Date  

ZAMTEC Members and Delegates to the Ministerial Council meeting in Tete, 21-23 
February 2017 

Angola Mr Manuel Quinto 28/03/2017 

Botswana Mrs Bogadi Mathangwane 

Mr George Thabeng, Head of Hydrology & Water 
Resources Division 

22/02/2017 

Malawi Mr Sibande 22/02/2017 

Mozambique Custodia Vincente, Director, Zambezia 22/02/2017 

Iolande Bila, Legal Advisor 

Sergio Bento Sitoe, Director, International River 
Basins 

Namibia Leopold Niipare 22/02/2017 

Ms Paulina Mafeti  

Zambia Dr M Chongo  22/02/2017 

Director Water Affairs  

Zimbabwe Mr T Mutazu, Director Water Resource Planning & 
Management 

22/02/2017 

Tanzania Mr Nkondola,Water Officer, Lake Nyasa  22/02/2017 

Regional experts and stakeholders  

SADC Water Dr Kenneth Msibi 18/01/2017 

Global Water Partnership, 
Southern Africa 

Andrew Takawira, Alex Simalabwi 18/01/2017 

Aurecon Enoch Dlamini 16/03/2017 

WWF Zambia Raquel Filgueiras 15/03/2017 

  
The interviews were based on the dimensions for water security as identified in the Inception Phase, 
as follows:  
 

• Planned development, particularly the “Notifications for planned measures” which are 
intended to be adopted my ZRB Ministers on 23rd February 2017 

• Dispute Resolution 
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• Equitable Access to the water resource, noting that a clear definition is not provided for in 
the ZAMCOM Agreement 

• Benefit Sharing, an under developed objective of the region 
• Regional Integration 
• Climate Change Planning – to what extent is CC influencing future water planning 

 
Additionally, questions also focused on: 

• Existing or planned bilateral agreements within the ZRB 
• How upstream countries could better regulate to minimize downstream impacts? 
• Integrated Water Resource Management – the extent to which IWRM is enabling a Basin-

wide, integrated perspective as opposed still prevalent to national ownership approaches? 
• ZAMCOM and ZAMSEC’s mandate and water law equivalence: what are the most urgent 

steps ZAMCOM needs to take and what is the Secretariat empowered to do within these?  
 
Interview outcomes summary 
 
The responses are organised according to each of the aforementioned ‘themes’, including ‘other’, in 
the tables below.  
 
Table 1: Notification of Planned Measures (NPM) 
 

Zimbabwe Kariba and Vic Falls. Brings what how upstream countries are thinking about 
water planning. E.g. Zimbabwean concerns as to what Botswana is planning 
in Kesane as this development (irrigation) could have implications for the 
Falls. Have been relying on the SADC Protocol provisions for notifications in 
the meantime, but enforcement is weak. It will be ZAMCOM’s function to 
enforce the NPM, at a minimum through monitoring and putting out reports 
as needed. It is good to have a Permanent Secretariat for this purpose. In 
particular, the Secretariat should be tasked to make detailed submissions on 
projects that can inform decisions. The detailed information behind the 
project is critical and should come from a neutral body rather than the 
proponent country. Thus the NPM is a key document that allows Member 
States (MS) to interrogate what other riparians are doing. The ZAMCOM 
Secretariat (ZAMSEC) will need to become more aggressive in this (and other) 
role and for example it is critical that ZAMSEC immerses itself in what is 
happening now and in the future of Kariba, thus requiring them to engage 
closely and ‘manage’ ZRA. Other examples include the flooding implications 
for Zimbabwe from Cahora Bassa water flows – there needs to be an early 
warning about how much water is planned to be released for the downstream 
country. The same applies to Kariba which has severe flood implications for 
Mozambique (Mozambique is a floodplain). Thus Mozambique must be 
forewarned (early warning of what water releases are coming) and must have 
disaster management plans in place. The NPM does not go down to this level 
of detail and is thus a significant gap.  Zim also watching Malawi who has 
been using the absence of a ZAMCOM NPM procedure as an excuse not to 
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notify. Angola is doing things procedurally and Zambia is also keeping a close 
watch on this.  

 

Zimbabwe believes that those MSs that are affected by a proposed project 
should decide whether the project should go ahead.  

Botswana Botswana has a need to abstract more water from the ZRB than presently the 
case; there is plan to draw water and take this to Gazankulu which is water 
scarce. All seven riparian countries were notified of this plan, with full 
transparency and detail. This included Botswana modelled impacts for other 
countries and proposed risk mitigation strategies. Zimbabwe protested, 
expressing concerns about Vic Falls and Lake Kariba. Botswana countered 
with more detail, including buying data from ZESCO and ZESSA (Zim and 
Zam electricity utilities), using this to run models all the way to Mozambique. 
Zimbabwe then had to accept the proposal. Thus, the NPM is a very good 
process, as long as it is done in good faith. ZAMCOM must be a facilitator of 
this process. “BUT it is hard for ZAMCOM to be neutral; it is located in Zim, 
with Zimbabwean employees”.  

Namibia Namibia was involved in the stakeholder consultation process in 2016 on the 
NPs and the outcome of this workshop was circulated. The main concern 
raised was about misalignment with the EIA process and timelines in 
Namibian legislation. The timeline in the NP process needs to be brought into 
alignment with the EIA timelines in each country. EIAs are well enforced in 
Namibia and the country legislation came first. 

 

A stock take of developments is needed.   

 

Mutual trust needs to be built and effective implementation of the NPs could 
promote this. Thus the issue of notifications must be taken equally seriously 
by all. The NPs is important to promoting riparians seeing the ZRB as a whole 
and behaving in a transparent manner, eventually removing emotion from the 
picture.  

Zambia NPs important but not addressing all the issues Zambia has (see tables on RI, 
BS and Equity). 

Tanzania NPs very important. Countries are sharing the resource therefore countries 
must notify each other fully of what is planned.  

 

The EIA report is critical as if it is well conducted, it will show the impact, 
problems, etc. Scenarios are very important in looking at planning for 
activities across the Basin. The countries want to benefit each other. The NPs 
bring harmonization and coordination into the mix.  
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Malawi The NPs very welcome (as is this project). Everyone will benefit. Ma is a 
downstream country. Internally, the National Council for the Environment 
(NCE) must be given the NPs to assimilate as they approve EIAs. In other 
words, the NCE should not approve a project if the NP measures have not 
been implemented. The NCE will also needs the information and comments 
arising from the NP process. The main developers in the region should be 
sensitised  by ZAMCOM to the NP process. E.g. the energy departments are 
very important. E.g. the new generation company in Ma (Escom was split into 
transmission and generation and Ma now has a new generation company). 
Other entities that should be senstitised include the National water resource 
authority, the Energy Reg authority etc.  

Mozambique The NP is welcome. Very.  NPs provided for in ZAMCOM Agreement Article 
16 and SADC Revised Protocol Article 24 but both are vague; the NP gives 
detail that is needed. Moz can now get the full picture of planned 
developments. The NPs now align better with EIAs providing for a 
preliminary notification to get the picture while waiting for the EIA to be 
complete. Projects given as examples:  

i) Water supply to Lilongwe from Shashe River– want to verify that 
the population is benefitting equitably (were not notified properly 
– were just dropped a letter and want to be given full 
documentation.  

NPs are a good exercise in cooperation. If a country wants to say no has to 
give good, justifiable reasons as to why.  It is hard for a country to say no but 
the process does allow for a country to push for more information. Also need 
to know what impacts cost and expect contributions to risk mitigation costs 
from the proponent country.  

Angola Angola complies with the SADC Protocol. The NPs are a positive step for the 
Basin. Angola’s contribution to the Zambezi Watercourse is primarily utilized 
by downstream countries, although Angola intends to develop its resources. 
The NPs will be useful in this regard.  

 
Table 2: Dispute Resolution (DR) 
 

Zimbabwe Water relations in the region are still, on the whole, very good, mainly because 
there is no real scarcity in basin countries (other than Nambia which does not 
use the Basin much anyway). The SA factor is however significant – there is 
always the suspicion that “SA is the 3rd force behind some projects”, usually 
using ZRB Member States to ‘front’ projects, thus coming in through the back 
door. E.g. SA wants to transfer water from Tete to Cape Town via Botswana 
(Botswana and SA do not have good diplomatic relations and “Botswana 
always come out with guns blazing and are always on watch with SA).  Zim in 
the meantime would prefer to sell water to SA from downstream dams in 
Bulawayo and could do so through the JPTC with SA. If SA gets water from 
the ZRB this will strain relations as SA is not a riparian country. From Zim’s 
perspective, this is about selling water from storage facilities that exist outside 
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the ZRB catchment area BUT ZRB water has ended up in those facilities. Thus 
Zim has ended up with stranded assets or white elephants and would like to 
use these. Zim can treat far more water than it needs and plans to sell water 
across Beit Bridge to Messina through a bilateral agreement between Zim and 
SA.  

 

Disputes get resolved between countries fairly easily and foreign affairs often 
step in to manage dispute resolution processes. The bilateral process has been 
good, but there is a need to upgrade this in law and make dispute resolution 
processes agreed and explicit. Member States should be encouraged to use the 
bilateral process to ensure that issues are resolved before being escalated to 
Basin level. In other words, countries sharing a water resource should have a 
statute for resolving related disputes.  

Botswana Bilateral process works but should be more explicit. 

Namibia Peace in the region (over water) has come at a very heavy price; people are no 
terrified of stepping on each other’s toes with much emotion still at play (used 
e.g. of an emotive email over the drought and apparent upstream country over 
abstraction of water). Most still focus on on own country interests and are not 
looking at the Basin as a whole.  

 

Peace will not last if things do not change. Independent arbitration may be 
required to facilitate/accelerate change as every country comes into the Basin 
with its own agenda. YET there is no water allocation strategy is place.  

Zambia Diplomatic resolution prevails.   

Tanzania There is a good basis for resolving disagreements in the Basin. Signed 
agreements for cooperation are important; it is easier to hold people to 
account because they signed – by signing they committed to cooperation.  

Malawi ZAMCOM should play a role in resolving disputes if 2 MSs cannot. This has 
just happened in the case of water flows going down on Botswana where a 
canal between countries was suspected of being the cause. ZAMCOM was 
approached and played an effective advisory role. ZAMCOM could thus play 
this lower body role, with the Forum of former ministers playing a higher 
level role and unresolved disputes then being escalated to the Hague. 
ZAMCOM’s role should be made more explicit.   

Ma dispute with Tz on Lake Nyasa is preventing Ma from ratifying the 
ZAMCOM.  

Mozambique ZAMCOM should play a role but bilateral process first is good.  

Angola The bilateral process is the strongest. Most African states prefer to resolve 
their disputes with their neighbours, directly with their neighbours. Where 
this is difficult to achieve at a technical or direct political level, the Foreign 
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Diplomacy approach is utilised, where ex Heads of State are called upon to 
mediate. It is likely that this approach will prevail.  

 
 
Table 3: Equitable access 
 

Zimbabwe Botswana’s contribution to the ZRB is tiny (<2%), yet they are drawing so 
much and have a “huge appetite for abstraction”.  They say they are drawing 
from Chobe river, but this river is not perennial so how is this possible? The 
have an idea to run a pipeline for Kesane to Gaborone, drawing from the ZRB. 
Zimbabwe opposes this idea arguing that the primary method for determining 
equity should be a ratio of contribution: abstraction, i.e. those that contribute 
less receive less (note that Zim contributes around 33%).  

 

There are grave concerns about South Africa, a non-riparian country that is 
trying to access ZRB resources “through the back door” using a MS to 
facilitate the proposal. The idea is to transport water from Tete (Mozambique) 
to Cape Town via Botswana. If the ZRB says no to SA, then the same principle 
should be applied across the ZRB and thus the measure of equitable access is 
contribution to the ZRB.  

 

Figures for contribution (hard to get from ZAMSEC): 

Botswana < 2% 

Zimbabwe 33% 

Etc.  

Botswana Population demand should be the main driver; countries should be able to 
demonstrate to other MSs that the don’t have an alternative water resource. 
Infrastructure development is higher in some countries than others, e.g. Zim 
benefitted from colonial times when significant storage capacities were built 
(Hwange, Kariba). Botswana is now buying electricity from its own water 
(Cahora Bassa). Botswana does not agree with Zim’s proposal that 
contribution is a factor; “the demarcation of boundaries is a function of 
nature and colonialism and not a choice of the country itself”.  

 

80% of Botswana’s population lives on the eastern side of the country.  

Namibia Some parts of the Basin are more developed than others. If a new dam is 
proposed, this should benefit everyone in the ZRB. The ZSB is trying to 
prioritise developments across the ZRB and this is going to bring problems for 
countries.  
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Namibia disagrees with the idea of using ZRB contributions as the basis for 
determining equity. Need is the biggest driver, always asking the question: 
does this country really need this? A water allocation strategy is necessary. 
International water law needs to be referenced but ultimately the strategy 
MUST fit with ZRB context. ZAMCOM needs a water allocation strategy that 
outlines mutual benefits and demonstrates that no one is worse off. 
Population demand is an important driver but must be assessed ito increasing 
population (and urbanization pressures) – thus flexibility is needed in the 
strategy. for example, water allocations in the Orange is unfair as the 
countries are stuck with old formulations (no flexibility). Water allocation 
needs to be urgently revisited with provisions made for regular revisions and 
ongoing monitoring.  

 

Nam is water scarce and is not getting much from the ZRB because of the 
topography of the Basin. Zambezi could be one of Nam’s major resources 
(currently getting most of their water from GW resources and see this as 
unfair). Nam feels it being over accommodating.  

Zambia Population and population distribution, measured per capita, should be the 
primary driver of equity. There is an appetite for economic growth in the ZRB 
and there needs to be a mechanism for compensating upstream countries. 
When downstream countries develop there needs to be a cost apportioned for 
protecting the catchment area.  

 

Water allocation encompasses so many of the issues raised and must be 
addressed now – as in the next 5-10 years. ZAMCOM should develop this 
strategy noting that there is a strong and increasing level of partnership with 
China which needs to be managed. Also, southern Africa has a development 
approach of multi economic zones. The recent drought brought the issues into 
sharp focus and slowed economic growth. There is momentum from this crisis 
though as economic growth is on the up again but all still remember the 
drought.  

 

Tanzania The contribution of riparian states to the Basin varies greatly between 
countries and is not the right measure of equity. Tanzania, Malawi and 
Mozambique keep Lake Nyasa going and this is a big water body in the 
catchment. With 7770 cubic km of water, this is a huge water storage facility 
in the Zambezi catchment. Zambia is 45 % of the catchment. Equity is relative 
to what and where? The definition in the ZAMCOM Agreement needs to be 
polished and in a good way. E.g. it does not make sense to pump water from 
the Lake to the detriment of downstream. (“Zimbabwe proposed this and 
must have had SA behind them.”)  
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Equity is very important and must be taken care of urgently. All MSs must 
benefit and equal terms. The main criteria should be unity and keeping the 
right of membership in place. Water scarcity and high demand should also be 
criteria as for example in Botswana and Namibia.  

 

Maintaining the catchment which benefits all MSs should be considered but 
the rules would need to be carefully and clearly laid down.  

 

Increased population increases basin activities, which increases demand (e.g. 
for energy, food security and agriculture). ZAMCOM should develop a 
strategy for allocation and should coordinate, monitor and ensure data 
sharing (e.g. ZAMWIS).  

 

Water quality is serious issue. Cleaning up water increases the water flows. 
Information sharing is a central feature of managing water pollution and 
ZAMCOM should play a role (follow up) when awkward data is received, thus 
pre-empting a situation and putting out alerts. Tanzania has 22 station 
providing information to ZAMWIS.   

 

Contribution is important – Tz contributes 60% to Lake Nyasa and should 
share in the Lake. The country intends to build a big dam for HEP (1.8MW) 
along with 600ha of irrigation. Domestic water supply around villages and 
towns should be shared. The Songwe also has hot springs which Tz want to 
use for tourism development.  

Malawi Key criteria:  

• Dependence: how dependent is the country on the Basin? Ie. 
Dependence for levels of economic survival etc. applying “according to 
ones needs”. The onus would be on countries to convince others of 
their needs, noting that MSs are at different levels of economic 
development – those that are more developed may need more.  

• Level of development – water needs vary according to levels of 
industrialisation. Population growth is a factor here but this is not just 
about pop growth. An important consideration should be the question 
of whether or not there are other alternatives to the ZRB for water.  

Mozambique Needs (including population) is a primary determinant. Needs also includes 
urbanization and levels of industrialization. The contribution ratio option 
would cause huge problems. Scenarios for the Basin are critical including to 
project water availability. These have recently been developed and include 
surplus and scarcity.  

Angola Benefits and socio-economic development needs are a primary determinant. 
Angola wishes to develop its water resources and believes this is equitable.  A 
Basin Allocation Policy is critical.  
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Table 4: Benefit Sharing (BS) 
 

Zimbabwe  

Botswana This is central to the water allocation strategy (see table 10) as is 
practicably possible. Research is needed and partnerships should be 
fostered with regional universities.  

Namibia Some understand the concept of BS better than others, making it easier 
to obtain agreement. People only understand BS when they can 
see/know the benefits and what exactly these are. Information sharing is 
a good example; not everyone is doing it because not everyone can see 
the related benefits. If a stock take of developments is done across the 
ZRB, huge discrepancies and inequalities will become evident.  

Zambia If countries want to the share the benefits, then they must share in the 
costs that enable the benefits. BS is fine as long as those benefitting 
contribute to the costs of generating the benefit. E.g. what does it take to 
manage the resources, i.e. manpower/ what is the location of the BS 
project? ZAMCOM needs to find the mechanism for costing and sharing 
benefits. Zambia has all the aspects in place, e.g. information sharing 
and Angola is behind but will learn with time – Angola is not sharing 
information.  

 

Kariba is another example:  Zim and Zam have secured a 204 million 
USD loan to rehabilitate Kariba. The dam is an important flood control 
mechanism for Mozambique who should therefore share in this cost.  

Tanzania Want to share in the Lake Nyasa benefits 50/50.  

Malawi Songwe river basin will be Malawi’s first experience of benefit sharing. 
Dams HEP and irrigation schemes are being developed and this cant be 
an exactly 50/50 BS project. e.g. the Hydro, of 1,8MW is being split 
equally, however cannot do the same with irrigation. 3000: 3150ha. 
Similarly, there are towns on both sides of the basin and these vary in 
size – cannot share exactly. The way the sharing will happen has been 
documented.  

 

Agrees that those countries enjoying the benefit should share in the costs 
of creating/enabling the benefit. SA Lesotho Highlands projects is 
possibly a good example. – who pays for the catchment management? 

 

RBOs are critical to ensuring BS eg Songwe River Basin Commission.  

Mozambique (in response to Q on sharing costs of managing headwaters): In ZRB 
resources must be managed in an integrated and sustainable way. This is 
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why we have the ZAMCOM agreement. There is no way that one portion 
of the basin can be managed by and for itself.  The mechanism for 
comprehensive management must be well thought through both 
technically and politically. Politics are ultimate and strategically critical. 
Kind of analysis that needs to be done at the ZAMCOM level is on 
tradeoffs, particularly examining the costs of not acting. This is the most 
difficult and it is hard to convince politicians. IWRM is a political level 
decision. Politicians have to be sensitized to avoid a water war. Social 
level benefits of WRM and WR sharing are under known. Moz is starting 
to implement the ZAMCOM Agreement and need to  know how much 
water is flowing across the border and of what quality. This will be more 
possible with a water allocation strategy for the Basin. Scarcity of water 
is location specific.   

Angola Angola is not benefitting from downstream developments of the 
watercourse. For example, Lake Kariba which straddles Zambia and 
Zimbabwe generates electricity that only benefits those two countries, 
yet much of the water resource contribution is from Angola. Addressing 
benefit sharing in a more comprehensive manner across the Basin will be 
important to water resource security in the future.  

 
Table 5: Regional Integration (RI) 
 

Zimbabwe  

Botswana  

Namibia  

Zambia RI is way off because the region is not addressing the underlying factors. 
This stems back to colonial times with language and visa barriers still 
plaguing the region. There is still too much subjectivity in the system and 
using water as a shared resource should help overcome the barriers. 
Unharmonised visa laws and processes is affecting commitment levels. 

 

Zambia signed ZAMCOM to embrace RI. BUT Zambian issues are not 
being addressed.   

 

There are significant differences between the upper, mid and lower basin 
in terms of levels of development. It is hard to ensure a level playing field 
when there are such great differences. 

 

For Zambia to manage the headwaters of the Zambezi so that the water 
comes downstream clean comes at a cost to the country – a cost borne 
purely by Zambia. The question of how to share the costs of the upstream 
burden must be addressed – and no one is really talking about this. This 
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is why we think you are tackling this project in the right way. Equitable 
access needs to be clearly defined.  

 

Zambia wants to free the water resource for infrastructure development. 
Hydropower investments will protect the resource for downstream 
countries. However, Zambia foresees a situation where downstream 
infrastructure developments will prevent upstream development 
therefore it is likely that Zambia will object to downstream 
developments. It is in Zambia’s interests to address these issues rather 
than to leave ZAMCOM and this is why Zambia joined – but Zambia’s 
issues must be addressed: 

 

Zambia and Angola are the only 2 upper basin countries. Namibia and 
Botswana do not incur any costs; Zim does but to a limited extent and 
Mozambique is just on the receiving end. Information sharing is 
expensive and Zambia’s information is critical to downstream countries 
but the reverse is not true – i.e. Mozambican information does not have 
much value for Zambia.. “..if Mozambique builds a dam, Zambia does 
not have a legitimate reason for saying no”.  

Tanzania  

Malawi  

Mozambique Visas are an issue and language is a significant barrier. The basin 
countries are not trading with each other enough – e.g. food in time of a 
serious drought. Energy and water are among the most traded goods but 
trade agreements and water treaties are not aligned.  

Angola  

 
Table 6: Climate Change Planning (CCM) 
 

Zimbabwe Kariba and Vic Falls. Brings what how upstream countries are thinking 
about water planning. E.g. Zimbabwean concerns as to what Botswana is 
planning in Kesane as this development (irrigation) could have 
implications for the Falls. Have been relying on the SADC Protocol 
provisions for notifications in the meantime, but enforcement is weak. It 
will be ZAMCOM’s function to enforce the NPM, at a minimum through 
monitoring and putting out reports as needed. It is good to have a 
Permanent Secretariat for this purpose. In particular, the Secretariat 
should be tasked to make detailed submissions on projects that can 
inform decisions. The detailed information behind the project is critical 
and should come from a neutral body rather than the proponent country. 
Thus the NPM is a key document that allows Member States (MS) to 
interrogate what other riparians are doing. The ZAMCOM Secretariat 
(ZAMSEC) will need to become more aggressive in this (and other) role 
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and for example it is critical that ZAMSEC immerses itself in what is 
happening now and in the future of Kariba, thus requiring them to 
engage closely and ‘manage’ ZRA. Other examples include the flooding 
implications for Zimbabwe from Cahora Bassa water flows – there needs 
to be an early warning about how much water is planned to be released 
for the downstream country. The same applies to Kariba which has 
severe flood implications for Mozambique (Mozambique is a floodplain). 
Thus Mozambique must be forewarned (early warning of what water 
releases are coming) and must have disaster management plans in place. 
The NPM does not go down to this level of detail and is thus a significant 
gap.  Zim also watching Malawi who has been using the absence of a 
ZAMCOM NPM procedure as an excuse not to notify.  

Botswana Botswana has a need to abstract more water from the ZRB than presently 
the case; there is plan to draw water and take this to Gazankulu which is 
water scarce. All seven riparian countries were notified of this plan, with 
full transparency and detail. This included Botswana modelled impacts 
for other countries and proposed risk mitigation strategies. Zimbabwe 
protested, expressing concerns about Vic Falls and Lake Kariba. 
Botswana countered with more detail, including buying data from 
ZESCO and ZESSA (Zim and Zam electricity utilities), using this to run 
models all the way to Mozambique. Zimbabwe then had to accept the 
proposal. Thus, the NPM is a very good process, as long as it is done in 
good faith.  

Namibia  

Zambia  

Tanzania  

Malawi  

Mozambique  

Angola Climate change planning should be basin wide, or at least 
transboundary. Climate change impacts are not confined to national 
borders. Angola is conducting climate change national planning and 
wishes to develop a National Adaptation Plan. Water is considerably 
affected by climate impacts in Angola, and in much of the region.  

 
Table 7: Bilateral agreements 
 

Zimbabwe Zimbabwe and Botswana have a bilateral agreement to share 
information on areas of mutual interest, for example the shared aquifer, 
a scarce groundwater resource. 

Botswana “Have the JPTC with South Africa and a tripartite agreement on the 
Okavango with Angola and Namibia, but nothing in the ZRB”…..  

Namibia Nothing in the ZRB 
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Zambia  

Tanzania Nothing on Lake Nyasa and not on good terms with these riparians – 
also an historical situation. Signed an MOU with Malawi in the Songwe 
river basin (have good relations with Malawi on this but not on Lake 
Nyasa). The Songwe defines the boundary between Tz and Ma before it 
runs into Lake Malawi (Nyasa). On Lake Nyasa, Ma is still standing on 
the Anglo German Treaty of 1890 which tells Tz it has no right to use the 
Lake. This contradicts international water law which says that 2 
countries should share a resource such as this 50:50. Oil and gas has 
recently been found in the Lake also causing Ma to want to hold on to the 
1890 Treaty.  

 Malawi Signed an MOU with Tz in the Songwe river basin and have the Songwe 
River Basin Commission 

Mozambique  

Angola Angola has bilateral agreements with Namibia and Botswana, but mainly 
on the Okavango and not the Zambezi.  

 
 
Table 8: Improved upstream regulation for reduced downstream impacts 
 

Zimbabwe Mozambique, a downstream country, is on a flood plain and must be 
regularly notified of what is planned on Kariba, e.g. water releases that 
could result in flooding in Mozambique. Early notifications are critical 
and ZAMCOM could/should facilitate this.  

Botswana Need to install monitoring and early warning equipment that links up 
and downstream and allows riparians to communicate with each other 
effectively and in the same language (i.e. date/info format is 
harmonized).  

Namibia  

Zambia  

Tanzania  

Malawi Through the RBOs. E.g. ZAMCOM should make sure upstream countries 
behave. Need cooperation for the benefit of everyone in the ZRB. Would 
like to see a Lake Nyasa Commission. RBOs can solve a number of 
problems and can facilitate that countries respect each other.  

Mozambique Need regs for effluent discharge – upstream countries must have this 
well developed and enforced but harmonization is not feasible or 
necessary. These regs need to include a policy for enforcing compliance 
by private operators (e.g. farmers, industry, mining). Komatie example 
of farmer pollution where the water flowing down the river was polluted 
and government had no control. The dam was polluted and fish killed.  



Annexures 
   
 

 
297 

ZAMCOM Agreement Comparative Assessment & Gap Analysis 

Angola Angola has data challenges and needs to upgrade its monitoring and 
early warning stations and equipment. Until then, it is not in a position 
to effectively regulate for downstream impacts.  

 
Table 9: IWRM vs national interests/ownership and laws 
 

Zimbabwe  

Botswana  

Namibia Namibian water laws are fully aligned with IWRM and with international 
water laws and principles. 

Zambia  

Tanzania Tanzania’s policies and laws take into account a very different future. 
The country updates its laws and policies every 5 years, including the 
water act. This process includes consultations with sectors, NGOs etc. 
The legal framework is thus quire dynamic.  

Malawi  

Mozambique  

Angola  

 
Table 10: ZAMCOM/ZAMSEC mandate – most urgent measures required 
 

Zimbabwe A stock take is needed of what is happening in the ZRB – ZAMSEC 
should do this. ZAMCOM must facilitate information flow about planned 
projects, coordinate the resolution process and must have information 
that is up to date at finger tips.  

Botswana The most important role for ZAMCOM is to change the mindset/status 
quo of how water is perceived; water is for ALL member states and 
therefore equal rights must prevail. Research is needed and the Basin 
would benefit from an approach that starts with young people to build 
tolerance in a process that will take 30-50 years. ZAMCOM must look to 
international water law for guidance but it is more important that the 
relationships between the riparian countries is considered – this is a 
maturity of State issue.  

ZAMCOM must develop a water allocation strategy that is practicable 
and should look to the WB multi sectoral investment opportunities 
analysis study for insights. ZAMOCM must be able to assess pros and 
cons and map a way forward that is integrated across the Basin with a 
view to improving the standard of living of people in the region. If this 
does not happen, people will continue to destroy the biodiversity of the 
Basin and upset the balance of nature.  
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Namibia The most urgent requirement of ZAMCOM is to develop a water 
allocation strategy that is aligned with the NPs so as to inform other 
countries as to what riparians are using. The strategy should aim to give 
Member States security. A data sharing protocol is included in the NPs.  

 

Key message for ZAMCOM: accelerate the pace of change 

 

ZAMCOM must also engage with South Africa; “SA is plain selfish”. SA 
as a non-riparian should not benefit from the ZRB unless the benefits of 
doing so outweigh the negatives. IBTs need to be determined at the 
SADC level and further research is needed. The situation as it is now is 
not equitable.  

Zambia Water allocation strategy and apportionment of costs of benefit sharing 

Tanzania ZAMCOM’s biggest role in the NP is to coordinate and to advise MSs on 
what their decisions should be. There is a significant problem solving 
role required from ZAMCOM. ZAMCOM should develop a strategy for 
allocation and should coordinate, monitor and ensure data sharing (e.g. 
ZAMWIS). 

 

The most urgent requirement of ZAMCOM is sensitization and 
awareness building in and among MSs. Knowledge of ZAMCOM 
activities for example is very low and they have taken a long time to get 
going. Institutions such as ZAMCOM/ZAMSEC MUST work. ZAMCOM 
could intervene on disputes such as Lake Nyasa, making 
recommendations for resolution. ZAMCOM should use information to 
mediate and prevent conflict.  

Malawi ZAMCOM must promote an integrated way of managing and developing 
the water resource. This should be central to everything they are aiming 
at. BS is another ciritcal focus of ZAMCOM. The allocation strategy is 
needed but ZAMCOM must be clear as to what it will do with it once 
defined.  

Mozambique Primary need of ZAMCOM is to ensure and facilitate the sharing of data. 
E.g. flood management, droughts etc. Equitable water resource 
management – what can be done ito development that has the greatest 
benefit for all – should be worked out by ZAMCOM. This will help scope 
priority projects. Social benefits needs to be analysed e.g. poverty 
alleviation and uplifting livelihoods through using water will get 
politicians in hand with the arguments. This is crucial.  

Angola ZAMCOM should play a central role in the NPs and in particular, in the 
coordination of related data and information sharing. A Basin wide 
allocation policy is critical.  
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Annexure 2. Database: Register of Laws and Database Gap Analysis 

The database is provided on the flash drive resubmitted to ZAMSEC as couriered on the 11th 
September 2017. It is also available on the project Dropbox folder. The sections below accompany 
the database and outline the content as well as providing a database gap analysis.  

Overview of Consolidated Law and Policy Register and Country Laws Database 

Purpose of the Country Laws Database 

In order to undertake the law and policy Equivalence Assessment component of this project, an 
extensive database of all the relevant national laws and policies of ZRB riparian countries is required.  

Compiling the Database  

The project team used the Dimensions of Water Security developed during the inception phase of 
the project to establish the categories according to which the search for relevant law and policy was 
conducted. 

Using the resources of the ENS Africa InfoHub an initial set of laws and policies for each riparian 
country was compiled, under each of the Dimensions of Water Security, and consolidated to form 
the Country Laws Database.  

Managing the Database 

In order to manage the contents of the Database a filing structure was agreed upon during the 
inception phase of the project. 

It was further agreed that a central Register of Laws and policies contained in the database would 
need to be maintained throughout the project. The Consolidated Law and Policy Register is 
maintained online via Dropbox, and is accessible to the project team and the client at all times. The 
Register is arranged on a per riparian country basis, and indicates which laws and policies are 
contained in the Database that are relevant to each of the Dimensions and sub-dimensions of water 
security. This arrangement of the Register mirrors the filing structure of the Database so that the 
Register can be used as a tool to locate specific documents within the Database with ease during the 
Equivalence Assessment.   

Updating the Database 

The Register of Laws serves a further purpose in so far as it informs the initial gap analysis 
component of the project as explained in Annexure 8 to this Report. The outcome of the initial gap 
analysis informs the further search for laws and policies that appear to be outstanding for each of 
the countries, as per the Dimensions of Water Security. These identified gaps were provided to the 
legal advisors of each of the riparian countries for review, and where laws or policies exist that 
address these gaps, the legal advisor’s assistance in acquiring these laws or policies was requested. 

The Database and the Register have been updated to reflect the most complete set of laws and 
policies relevant to each of the dimensions as provided to the team by the legal advisors. 

Completeness of the Database 

The sheer volume of potentially relevant laws and policies across the eight countries in the Basin 
makes the task of reaching a “final” Database a difficult one. During the course of the Equivalence 
Assessment further relevant laws and provisions are likely to emerge. As such the Database will 
continue to evolve until completion of the project. 
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What is important is that the team undertaking the Equivalence Assessment is satisfied with the 
degree of completeness of the Database before undertaking the assessment. To this end the team is 
satisfied that the due diligence undertaken to address the Dimensions of Water Security for each 
country, as well as the stakeholder consultations, have yielded a comprehensive and robust 
collections of laws and policies. 

Where true gaps exist, in so far as riparian countries have yet to enact laws or policies that address 
certain of the Dimensions or sub-dimensions, these findings will be a key outcome of the Equivalence 
Assessment, and will inform the development of the Options Paper. 

 

Database Gap Analysis 

This database gap analysis is distinct from the Gap Analysis which forms part of the final 
Comparative Assessment and Gap Analysis Reports, deliverables 4 and 5 of this project.  

The database gap analysis below is based on a review of the Law and Policy Database compiled by 
the project team over the course of the project, totaling some 300 documents. The gaps that are 
identified by this exercise relate to the availability or lack of availability, of laws or policies relating 
to each of the Dimensions of Water Security identified in the Project Inception Report.  

This database gap analysis is not concerned with the substantive contents of these documents, rather 
whether each country has laws or policies in place that somehow address each of the Dimensions of 
Water Security. 

This exercise is a quantitative one, and is based on an analysis of the contents of the Database, an 
absence of law or policy in a riparian country that addresses a particular Dimension of Water 
Security, a so called Gap, indicates one of two things: 

1. The riparian country genuinely has no law or policy in place that speaks to the relevant 
Dimension, known as a True Gap, or alternatively 

2. The riparian country has such law or policy in place however, the project team has been 
unable to locate such a document, due to it being generally unavailable, known as a False 
Gap. 

 

In both instances the Project Team is directed by this database gap analysis to engage with water 
sector officials in each of the riparian countries, to either confirm that no such law or policy exists, 
or to provide the project team with the missing documentation. 

The Summary of the database gap analysis as contained in the Law and Policy Register, is provided 
below. 

Water sector officials in each of the riparian countries have been engaged with, and the database gap 
analysis for the respective countries has been provided to them. The outcome of these engagements 
are included in the final Comparative Assessment and Gap Analysis Reports, reflecting where True 
Gaps exist, and incorporating missing legislation or policy (False Gaps) into the Assessment where 
provided. 
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Laws and Policies Database Register - Angola 

Regional Integration    

No laws or policies found 

Climate Change Planning     

• Angola National Adaptation Programme of Action  
• Initial National Communication to the UNFCCC 

Equitable access to water    

• Decreto Executivo n. 43/16 Regulation of the National Institute of Water Resources  
• Decreto Presidencial no. 27/16 General Plan for Integrated Use of Water Resources  
• Decreto Presidencial n. 32/15 Strategic Action Programme (SAP) for Development and 

Sustainable Management of the Cubango-Okavango River) 
• Decreto Executivo n. 359/14 Regulation of the National Water Directorate  
• Decreto Executivo n. 319/14 Regulation of the National Directorate for Agricultural 

Hydraulics and Rural Engineering  
• Decreto Presidencial n. 116/14 Statute of the Ministry of Energy and Water  
• Decreto Executivo n. 97/14 Regulation on operational waste discharge management 
• Decreto Executivo n. 96/14 Regulation of the Directive Council of the Ministry for Energy 

and Water 
• Decreto Presidencial n. 85/14 Statute of the Ministry for Environment  
• Decreto Presidencial n. 83/14 Regulation of Public Supply of Water and Water Disposal 

Sanitation 
• Decreto Presidencial n. 82/14 Regulation of General Use of Water Resources 
• Decreto Presidencial n. 46/14 National Action Programme to fight Desertification 
• Decreto Presidencial n. 141/12 Regulation for the prevention and control of National 

water pollution 
• Decreto Presidencial n. 261/11 Regulation on the quality of water  
• Decreto executivo n. 55/11 Regulation of the National Direction of Water uses for 

Agronomic purposes within the Ministry of Agriculture, Rural Development and Fisheries  
• Decreto Presidencial n. 261/11 Regulation on the quality of water 
• Resolução n. 6/2011 Statute of the Agency for the Development of Zambesi River Basin 
• Decreto executivo n. 160/10 Regulation of the National Direction for Water Resources  
• Decreto n. 22/2010 Agency for the Development of Zambesi River Basin 
• Decreto n. 1/10 regulating the environmental assessment requirements 
• Decreto-Lei 3/09 Statute of the State Secretariat of Waters 
• Decreto n. 1/09 Regulation on Oil exploitation 
• Law No. 10/04 Regulating Petroleum Activities  
• Lei n. 6-A/04 new Fishing Act 
• Lei n. 3/04 land, territorial and urban planning 
• Lei nº 6/02 Law on Water Use 
• National Water Strategy 
• General Plan for Integrated Use of Water Resources (PGUIRH) within the Cubango River 

Basin 
• National Policy on Forests, Wildlife and Conservation areas 
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• National Program for Water 
• Strategic Plan for the Prevention and Reduction of Disaster Risk Management 2013-2017 
• National Water Strategic Programme (PNEA) for the period 2013-2017 
• National Policy on Forests, Wildlife and Conservation areas 
• National Development Plan (2013-2017) 
• Strategic Plan for New Environmental Technologies 
• National energy security strategy and policy 

Benefit Sharing   

No laws or policies found 

Dispute Resolution    

No laws or policies found 

Demand Management for Planned Development  

• Decreto Executivo n. 319/14 Regulation of the National Directorate for Agricultural 
Hydraulics and Rural Engineering  

• Decreto executivo n. 55/11 Regulation of the National Direction of Water uses for 
Agronomic purposes within the Ministry of Agriculture, Rural Development and Fisheries 

• Lei n. 31/11 approving the Mining Code 
• Decreto n. 1/09 Regulation on Oil exploitation 
• Law No. 10/04 Regulating Petroleum Activities  
• Lei n. 6-A/04 new Fishing Act 
• Lei n. 3/04 land, territorial and urban planning 
• Lei nº 6/02 Law on Water Use 
• Decreto n. 39/00 Environmental Protection measures to be used in oil activities 
• National Strategy for the New Renewable Energies 
• National Plan for the preparation, resilience, response and recovery from natural 

disasters for the period 2015-2017 
• Strategic Plan for the Prevention and Reduction of Disaster Risk Management 2013-2017 
• National Strategic Plan for Territorial Management (PLANEAT) 2015-2025 
• Livro angola energia 2025 baixa 
• National Development Plan (2013-2017) 
• The national energy security strategy and policy 
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Laws and Policies Database Register - Botswana 

Regional Integration    

• National Energy Policy for Botswana 2009 
 

Climate Change Planning     

No laws or policies were found 

 

Equitable access to water    

• Agricultural Resources Conservation Act 39, 1972 
• Aquatic Weeds (Control) Act 46 1971 
• Boreholes Act 62 1956 
• Environmental Assessment Act 6 2006 
• EnvironmentalAssessment Regulations, 2012 
• Forest Act 23 1968 
• Waste Management Act 15 1998 
• Noxious Weeds Act 1916 
• Plant Protection Act 19 1959 
• Water Act 40 1967 
• Water Utilities Corporation Act 24 1970 
• Waterworks Act 26 1961 
• Environmental Assessment Act 2010 
• Wildlife Conservation and National Parks Act 28 1992 
• National Biodiversity Strategyand Action Plan 2016 
• Botswana National Water Policy 2012 

 

Benefit Sharing   

• Botswana National Water Policy 2012 
Dispute Resolution    

No laws or policies were found 

 

Demand Management for Planned Development  

 

• Agricultural Resources Conservation Act 39, 1972 
• Land Control Act 23 1975 
• Mines and Minerals Act 17 1999 
• Mines and Minerals (Demarcation of Mining Lease Areas) Regulations 
• Noxious Weeds Act 1916 
• Petroleum (Exploration and Production) Act 12 1981 
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• Plant Protection Act 19 1959 
• State Land Act 29 1966 
• Town and Country Planning Act 11 1977 
• Water Act 40 1967 
• Water Utilities Corporation Act 24 1970 
• Waterworks Act 26 1961 
• Electricity Supply (Amendment) Act 20 2007 
• Fish Protection Act 42 1975 
• Environmental Assessment Act 2010 
• Wildlife Conservation and National Parks Act 28 1992 
• National Biodiversity Strategy and Action Plan 2016 
• Botswana National Water Policy 2012 
• National Energy Policy for Botswana 2009 
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Laws and Policies Database Register - Malawi 

Regional Trade & Integration    

• Inland Waters Shipping (Harbours) Regulations 
• Inland Waters Shipping Act 12 1995 

Climate Change Planning     

No laws or policies were found 

Equitable access to water    

• Environment Management Act 1996 
• The Forest Act 4 1997 
• National Parks & Wildlife Act 1992 
• Noxious Weeds Act 1 1963 
• Petroleum (Exploration and Production) Act 2 1983 
• Plant Protection Act 1969 
• Water Resources Act2 2013 
• Water Regulations 
• Water Resources (Controlled Water Areas) (Ndirande–Mudi Dam Controlled Water 

Area) Order  
• Waterworks Act 1995 
• Mines and Minerals Act 2 1983 
• Malawi Growth  and  Development  Strategy  II   
• National Action Programme For Malawi For the United Nations Convention to Combat 

Desertification 
• National Biodiversity Strategy and Action Plan ii (2015–2025) 
• Malawi’s National Forestry Programme 2001 
• National Water Policy 

 

Benefit Sharing   

No laws or policies were found 

Dispute Resolution    

No laws or policies were found 

Demand Management for Planned Development  

• Irrigation Act 16 of 2001 
• Land (Development of Lake – Citation shore Plots) (Control) Order 
• Energy Regulation Act 2004 
• Fisheries Conservation and Management (Close Season for Lake Chilwa and Mpoto 

Lagoon) Notice 
• Fisheries Conservation and Management  (Local  Community Participation) Rules 
• Fisheries Conservation and Management Regulations 
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• Irrigation Act 2001 
• Land Act 25 1965 
• Mines and Minerals (Prescribed Operations) Regulations 
• National Parks & Wildlife Act 1992 
• Noxious Weeds Act 1 1963 
• Petroleum (Exploration and Production) Act 2 1983 
• Plant Protection Act 1969 
• Rural Electrification Act, 2003 
• Water Resources Act2 2013 
• Water Regulations 
• Water Resources (Controlled Water Areas) (Ndirande–Mudi Dam Controlled Water 

Area) Order  
• Waterworks Act 1995 
• Mines and Minerals Act 2 1983 
• Malawi  Growth  and  Development  Strategy  II   
• National Disaster Risk Management Policy 2015 
• Government of Malawi National Fisheries Policy 2012 – 2017 
• The National Agricultural Policy 2010 
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Laws and Policies Database Register - Mozambique 

Regional Trade & Integration    

• Diploma Ministerial n. 98/2015 de 13 de Novembro (Ministerial Decision No. 98/2015 
approving the Regulation of the Ministry of Sea, Inland Waters and Fisheries) 

• Decreto n. 34/2015 de 31 de Dezembro (Decree No. 34/2015 approving the Regulation of 
Petroleum Operations) 

• Decreto Presidencial n. 17/2015 de 25 de Março. (Presidential Decree No. 17/2015 
establishing competencies of the Ministry of Sea, Inland Waters and Fisheries) 

• Diploma Ministerial n. 160/2014 de 1 de Outubro (Ministerial Decision No. 160/2014 
approving the Management Plan for the Fisheries in the Cahora Bassa Water Dam for the 
period 2014-2018) 

• Lei n. 16/2014 de 20 de Junho (Law No. 16/2014 establishing the basic principles and 
rules on the protection, conservation and sustainable use of biological diversity within 
conservation areas)  

• Lei n. 22/2013 de 1 de Novembro de 2013 (Fisheries Law No. 22/2013)  
• Lei n. 19/2007 (Law No. 19/2007 on Land Use Management) 
• Diploma Ministerial n. 70/2005 de 25 de Março (Ministerial Order No. 70/2005 on the 

Regional Water Administration of Zambesi River (ARA-Zambese) 
• Land Act 19/1997 
• Lei 4/96 (Sea law no. 4/96) 

 

Climate Change Planning     

• Mozambique: Resolution No. 53/2004 ratifying the International Agreement between the 
Republics of Mozambique, South Africa and Swaziland on the Protection and Sustainable 
Use of Incomati and Maputo Water Courses 

Equitable access to water    

• Diploma Ministerial n. 98/2015 de 13 de Novembro (Ministerial Decision No. 98/2015 
approving the Regulation of the Ministry of Sea, Inland Waters and Fisheries) 

• Decreto n. 34/2015 de 31 de Dezembro (Decree No. 34/2015 approving the Regulation of 
Petroleum Operations) 

• Decreto n. 31/2015 de 31 de Dezembro (Decree No. 31/2015 approving the Mining Act 
Regulation)  

• Resolução n. 19/2015 de 17 de Julho. (Resolution No. 19/2015 approving the Statute of the 
Ministry of Public Works, Housing and Water Resources) 

• Decreto Presidencial n. 17/2015 de 25 de Março. (Presidential Decree No. 17/2015 
establishing competencies of the Ministry of Sea, Inland Waters and Fisheries) 

• Resolução n. 14/2015 de 8 de Julho (Resolution No. 14/2015 approving the Statute of the 
Ministry of Mineral Resources and Energy) 

• Diploma Ministerial n. 160/2014 de 1 de Outubro (Ministerial Decision No. 160/2014 
approving the Management Plan for the Fisheries in the Cahora Bassa Water Dam for the 
period 2014-2018) 

• Lei n. 21/2014 de 18 de Agosto (Law No. 21/2014 on Oil)  
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• Lei n. 20/2014 de 18 de Agosto (Mining Act No. 20/2014) 
• Lei n. 16/2014 de 20 de Junho (Law No. 16/2014 establishing the basic principles and 

rules on the protection, conservation and sustainable use of biological diversity within 
conservation areas)  

• Lei n. 15/2014 de 20 de Junho (Law No. 15/2014 establishing the legal framework for 
disaster management) 

• Decreto n. 70/2013 de 20 de Dezembro (Decree 70/2013 regulating Approval Procedures 
Projects for the Reduction of Emissions causing Deforestation and Forestry Degradation)  

• Lei n. 22/2013 de 1 de Novembro de 2013 (Fisheries Law No. 22/2013)  
• Decreto n. 19/2009 de 13 de Maio (Decree No. 19/2009 creating the Water and Sanitation 

Infrastructure Administration) 
• Lei n. 19/2007 (Law No. 19/2007 on Land Use Management) 
• Lei n. 12/2007 de 27 de Junho (Law No. 12/2007 amending Oil Act) 
• Diploma Ministerial n. 70/2005 de 25 de Março (Ministerial Order No. 70/2005 on the 

Regional Water Administration of Zambesi River (ARA-Zambese) 
• Mozambique: Resolution No. 53/2004 ratifying the International Agreement between the 

Republics of Mozambique, South Africa and Swaziland on the Protection and Sustainable 
Use of Incomati and Maputo Water Courses 

• Decreto n. 18/2004 (Decree No. 18/2004 approving the Regulation on Environmental 
Quality and Effluents’ Emissions) 

• Lei 10/99 (Law No. 10/99 on Forest and Wildlife Act) 
• Lei n. 21/97 de 1 de Outubro (Law No. 21/97 concerning production, transport, supply and 

sale of electric power, and creating the National Council for Electricity) 
• Environmental Act 20/1997  
• Land Act 19/1997 
• Lei 4/96 (Sea law no. 4/96) 
• Act 16/91 defining internal waters as public domain 
• National Strategy and Action Plan of Biological Diversity of Mozambique (2015-2035) 
• Policy and Strategy on Biofuel 
• Reforestation Strategy 

 

Benefit Sharing   

• Mozambique: Resolution No. 53/2004 ratifying the International Agreement between the 
Republics of Mozambique, South Africa and Swaziland on the Protection and Sustainable 
Use of Incomati and Maputo Water Courses 

 

Dispute Resolution    

No laws or policies were found 

Demand Management for Planned Development  

• Diploma Ministerial n. 98/2015 de 13 de Novembro (Ministerial Decision No. 98/2015 
approving the Regulation of the Ministry of Sea, Inland Waters and Fisheries) 
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• Decreto n. 31/2015 de 31 de Dezembro (Decree No. 31/2015 approving the Mining Act 
Regulation)  

• Resolução n. 19/2015 de 17 de Julho. (Resolution No. 19/2015 approving the Statute of the 
Ministry of Public Works, Housing and Water Resources) 

• Decreto Presidencial n. 17/2015 de 25 de Março. (Presidential Decree No. 17/2015 
establishing competencies of the Ministry of Sea, Inland Waters and Fisheries) 

• Resolução n. 14/2015 de 8 de Julho (Resolution No. 14/2015 approving the Statute of the 
Ministry of Mineral Resources and Energy) 

• Diploma Ministerial n. 160/2014 de 1 de Outubro (Ministerial Decision No. 160/2014 
approving the Management Plan for the Fisheries in the Cahora Bassa Water Dam for the 
period 2014-2018) 

• Lei n. 20/2014 de 18 de Agosto (Mining Act No. 20/2014) 
• Lei n. 15/2014 de 20 de Junho (Law No. 15/2014 establishing the legal framework for 

disaster management) 
• Lei n. 22/2013 de 1 de Novembro de 2013 (Fisheries Law No. 22/2013)  
• Decreto n. 9/2012 de 11 de Maio (Decree No. 9/2012 creating the National Institute of 

Irrigation (INIR) 
• Decreto n. 19/2009 de 13 de Maio (Decree No. 19/2009 creating the Water and Sanitation 

Infrastructure Administration) 
• Lei n. 19/2007 (Law No. 19/2007 on Land Use Management) 
• Lei n. 12/2007 de 27 de Junho (Law No. 12/2007 amending Oil Act) 
• Diploma Ministerial n. 70/2005 de 25 de Março (Ministerial Order No. 70/2005 on the 

Regional Water Administration of Zambesi River (ARA-Zambese) 
• Mozambique: Resolution No. 53/2004 ratifying the International Agreement between the 

Republics of Mozambique, South Africa and Swaziland on the Protection and Sustainable 
Use of Incomati and Maputo Water Courses 

• Lei 10/99 (Law No. 10/99 on Forest and Wildlife Act) 
• Lei n. 21/97 de 1 de Outubro (Law No. 21/97 concerning production, transport, supply and 

sale of electric power, and creating the National Council for Electricity) 
• Environmental Act 20/1997  
• Land Act 19/1997 
• Lei 4/96 (Sea law no. 4/96) 
• Act 16/91 defining internal waters as public domain  
• Protocol between the Republic of Mozambique and Portugal on the control of the Cahora 

Bassa Hydro-electric Centre (SARL) 
• Contingency Plan for Rainy Season and Cyclones 2013-2014 
• Environmental Strategy for the Sustainable Development of Mozambique 
• Fisheries Plan 2010-2019 
• Governmental Five-Year Programme 2015-2019 
• National Agriculture Investment Plan (PNISA) 2013-2017 
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Laws and Policies Database Register - Namibia 

Regional Trade & Integration    

• Namibian Ports Authority Act 2 of 1994 
Climate Change Planning     

National Policy on Climate Change 2011 

 

Equitable access to water    

• Atmospheric Pollution Prevention Ordinance 11 1976 
• Biosafety Act 7 2006  
• Environmental Investment Fund of Namibia Act 13 2001 
• Environmental Management Act 7 2007 
• Atmospheric Pollution Prevention Ordinance 11 1976 
• Namibia's Environmental Assessment Policy 1994 
• Environmental Impact Assessment Regulations 
• Environmental Management Act 7 Of 2007 
• Forests and Forestry Act 12 2001 
• List of Activities That May Not Be Undertaken Without Environmental Clearance 

Certificate 2012 
• Marine Resources Act 27 Of 2000 
• Minerals (Prospecting and Mining) Act 33 Of 1992 
• Mountain Catchment Areas Act 63 Of 1970 
• Nature Conservation Ordinance 4 Of 1975 
• Prevention and Combating Of Pollution Of The Sea By Oil Act 6 Of 1981 
• Namibian Ports Authority Act 2 Of 1994 
• Soil Conservation Act 76 Of 1969 
• Water Act 54 Of 1956 
• Namibia Water Corporation Act 12 1997 
• Water Resources Management Act 11 2013 
• Water Supply and Sanitation Policy 2008 
• National Policy on Climate Change 2011 

 

Benefit Sharing   

No laws or policies were found 

 

Dispute Resolution    

No laws or policies were found 

 

Demand Management for Planned Development  
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• MINERALS DEVELOPMENT FUND OF NAMIBIA ACT 19 1996 
• Aquaculture Act 18 2002 
• Inland Fisheries Resources Regulations Amendment 2004 
• Disaster Risk Management Act 10 Of 2012 
• Electricity Act 4 Of 2007 
• Inland Fisheries Resources Act 1 Of 2003 
• Inland Fisheries Resources Regulations 2003 
• Minerals (Prospecting and Mining) Act 33 Of 1992 
• Petroleum (Exploration and Production) Act 2 Of 1991 
• Petroleum (Exploration and Production) Regulations 
• Namibia’s Fourth National Development Plan Vision 2030 
• National Disaster Risk Management Plan 2011 
• National Energy Policy 2017 
• National Energy Policy Implementation Plan 
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Laws and Policies Database Register - Tanzania 

Regional Trade & Integration    

• Tanzania Ports Act 17 of 2004 
• National Trade Policy 

 

Climate Change Planning     

• Tanzania Agriculture Climate Resilience Plan 2014 
• Tanzania National Adaptation Programme of Action (NAPA) 

 

Equitable access to water    

• Tanzania Dar es Salaam Water and Sewerage Authority Act, 20 of 2001 
• Tanzania Energy and Water Utilities Regulatory Authority Act, 11 of 2001 
• Tanzania Environmental Impact Assessment and Audit Regulations, G.N. 349 of 2005 
• Tanzania Environmental Management (Water Quality Standards) Regulations, 2007 
• Tanzania Environmental Management Act, 20 of 2004 (Mainland) 
• Tanzania Forest Act, 7 of 2002 
• Tanzania Forest Resources Management and Conservation Act 10 of 1996 
• Tanzania Marine Parks and Reserves (Declaration) Regulations, G.N. 85 of 1999 
• Tanzania Marine Parks and Reserves Act, 29 of 1994 
• Tanzania National Land Use Planning Commission Act, 3 of 1984 
• Tanzania Urban Water Supply Act, 7 of 1981 
• Tanzania Water Resources Management Act 2009 
• Tanzania Water Utilization (General) Regulations, G.N. 370 of 1997 
• Tanzania Water Work (Water Supply) (Designated and Declared Areas) Rules, 1997 
• Tanzania Wildlife Conservation Act 5 of 2009 
• Water Supply and Sanitation Act, 2009 
• Tanzania National Environmental Action Plan 
• Tanzania Water Policy 

 

Benefit Sharing   

• National Trade Policy 
Dispute Resolution    

No laws or policies were found 

Demand Management for Planned Development  

• Tanzania Land Act 4 of 1999 
• Tanzania Local (District and Urban) Authorities Act 7 of 1982 
• Tanzania Marine Parks and Reserves Act, 29 of 1994 
• Tanzania Mining Act 5 of 1998 
• Tanzania Mining Act 14 of 2010 
• Tanzania National Fisheries Sector Policy and Strategy Statement 1997 
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• Tanzania National Forest Policy 1998 
• Tanzania National Land Use Planning Commission Act, 3 of 1984 
• Tanzania Petroleum Act 2015 
• Tanzania Petroleum Conservation Act 18 of 1981 
• Tanzania Plant Protection Act 13 of 1997 
• Tanzania Plant Protection Regulations 1998 
• Tanzania Ports Act 17 of 2004 
• Tanzania Town and Country Planning Ordinance 
• Tanzania Urban Water Supply Act, 7 of 1981 
• Tanzania Water Resources Management Act 2009 
• Water Supply and Sanitation Act, 2009 
• Agricultural Sector Development Programme 
• Agricultural Sector Development Strategy 2015-2016 - 2024-2025 
• National Agriculture Policy 
• Tanzania Agriculture and Food Security Invesment Plan (TAFSIP) 2011-12 to 2020-21 
• Tanzania Agriculture Climate Resilience Plan 2014 
• National Trade Policy 
• Tanzania Development Vision 2025 
• Tanzania National Adaptation Programme of Action (NAPA) 
• Tanzania Five Year Development Plan 2011-2012-2015-16 
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Laws and Policies Database Register - Zambia 

Regional Trade & Integration    

• Zambia Inland Waters Shipping Act 
• Zambia Inland Waters Shipping (Navigation) Regulations 

Climate Change Planning     

• Revised Sixth National Development Plan 2013-2016 
• Zambia National Policy on the Environment 

Equitable access to water    

• Zambia Environmental Management (Licensing) Regulations, 2013 
• Zambia Environmental Management Act 12 of 2011 
• Zambia Forest (Amendment) Regulations S.I. 58 of 1988 
• Zambia Forest (Amendment) Regulations, 2013 
• Zambia Forests (Amendment) Regulations, 2003 
• Zambia Forests Act 7 of 1999 
• Zambia Forests Regulations, 1976 
• Zambia Lands Act, 1995 
• Zambia National Forests (Declaration) Order S.I. 158 of 1975 
• Zambia Noxious Weeds Act 
• Zambia Water Pollution Control (Effluent and Waste Water) Regulations 
• Zambia Water Resources Management Act, 2011 
• Zambia Water Supply and Sanitation Act 28 of 1997 
• Zambia Wildlife (Amendment) Act 13 of 2001 
• Zambia Wildlife Act 12 of 1998 
• Zambia Zambezi River Authority (Amendment) Act 12 of 2001 
• Zambia Zambezi River Authority Act, 1987 
• National Water Policy 
• Revised Sixth National Development Plan 2013-2016 
• Zambia National Policy on the Environment 
• Zambia Vision 2030 

 

Benefit Sharing   

• Zambia Water Resources Management Act, 2011 
• Zambia Zambezi River Authority (Amendment) Act 12 of 2001 
• Zambia Zambezi River Authority Act, 1987 

 

Dispute Resolution    

No laws or policies were found 
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Demand Management for Planned Development  

 

• Zambia Energy Regulation Act 16 of 1995 
• Zambia Energy Regulation Act 2003 
• Zambia Environmental Management (Licensing) Regulations, 2013 
• Zambia Environmental Management Act 12 of 2011 
• Zambia Fisheries Act 22 of 2011 
• Zambia Fisheries Regulations, S.I. 24 of 2012 
• Zambia Forest (Amendment) Regulations S.I. 58 of 1988 
• Zambia Lands Acquisition Act 
• Zambia Lands Act, 1995 
• Zambia Mines and Minerals Act Development Act, 2015 
• Zambia Mines and Minerals Development (Amendment) Act 9 of 2009 
• Zambia Mines and Minerals Development (Amendment) Act 28 of 2011 
• Zambia Mines and Minerals Development (General) (Amendment) Regulations, 2012 
• Zambia Mines and Minerals Development (General) (Amendment) Regulations, 2013 
• Zambia Mines and Minerals Development (General) Regulations, 2008 
• Zambia Mines and Minerals Development Act 7 of 2008 
• Zambia Petroleum (Exploration and Production) Act 10 of 2008 
• Zambia Town and Country Planning Act 
• Zambia Water Resources Management Act, 2011 
• Zambia Water Supply and Sanitation Act 28 of 1997 
• Zambia Disaster Management Act 2010 
• National Agricultural Policy 2004 - 2015 
• National Water Policy 
• Revised Sixth National Development Plan 2013-2016 
• Zambia National Policy on the Environment 
• Zambia Vision 2030 
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Laws and Policies Database Register - Zimbabwe 

Regional Trade & Integration    

• Zimbabwe Inland Waters Shipping Act, Chapter 13:06 
• National Trade Policy (2012-2016) 

Climate Change Planning     

• Climate Change Response Strategy 
Equitable access to water    

• Zimbabwe Environmental Management Act, Chapter 20:27 
• Zimbabwe Forest Act, Chapter 19:05 
• Zimbabwe National Water Authority Act, Chapter 20:25 
• Zimbabwe Natural Resources (Protection) Regulations, 1968 
• Zimbabwe Noxious Weeds Act, Chapter 19:07 
• Zimbabwe Parks and Wild Life Act, Chapter 20:14 
• Zimbabwe Regional Water Authority Act, Chapter 20:16 
• Zimbabwe Water Pollution Control (Waste Effluent Water Standards) Regulations, 

1971 
 

Benefit Sharing   

• Zimbabwe Zambezi River Authority Act, Chapter 20:23 
• Zimbabwe Zambezi River Authority Act, 1987 Chapter 20:24 
• National Trade Policy (2012-2016) 

Dispute Resolution    

No laws or policies were found 

 

Demand Management for Planned Development  

• Zimbabwe Environmental Management Act, Chapter 20:27 
• Zimbabwe Mines and Minerals Act, Chapter 21:05 
• Zimbabwe Mining (General) Regulations, 1977 
• Zimbabwe Mining Regulations, 2012 
• Zimbabwe Regional, Town and Country Planning Act, Chapter 29:12 
• Zimbabwe Water (Combined Irrigation Schemes) Regulations, 1962 
• Comprehensive Agricultural Policy Framework (2012-2032) 
• Zimbabwe Agenda for Sustainable Socio-Economic Transformation (Zim Asset) 
• Zimbabwe Agriculture Investment Plan (ZAIP) 2013-2017 
• Zimbabwe Medium Term Plan 2011-2015 
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Annexure 3: Detailed National Water Law Assessments and Gap Analysis   

Provided as an Excel spreadsheet, on the flash drive couriered to ZAMSEC on the 11th September 
2017. It is also available on the Dropbox folder.   

Supplementary Reports 

Supplementary Report 1: Methodology and Assessment Framework 

Notes on Supplementary Reports: This Supplementary Report is on the flash drive couriered 
to ZAMSEC on 11th September 2017 and is also provided via Dropbox.  

 

 

 

  


