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Introduction

Planning for a water secure future for the Zambezi River Basin (ZRB) is central to the approach taken
to presenting priorities for the harmonisation of water law and policy across ZRB. It is also an
approach that resonated with all interviewed ZAMCOM stakeholders, across all eight riparian
countries during the course of undertaking this project. As outlined in the Inception Report, and
expanded upon in the subsequent Comparative Assessment and Gap Analysis reports, six
dimensions of water security provide the overarching framework for the equivalence assessment and
gap analysis of laws and policies of each riparian country, as assessed against a set of developed
indicators of good practice. The laws and policies were particularly assessed against the provisions
of three key instruments, namely:

the United Nations Convention on the Law of the Non-Navigational Uses of International

Watercourses 1997 (referred to hereafter as the UN Convention).

the Revised Protocol on Shared Watercourses in the Southern African Development

Community 2000 (referred to hereafter as the SADC Revised Protocol)

the Agreement on the Establishment of the Zambezi Watercourse Commission 2011 (referred
to hereafter as the ZAMCOM Agreement)

This Final Options Paper for Harmonisation of Water Law and Policy Across the Zambezi River Basin
constitutes Deliverable 7 to the Equivalence Assessment of National Water Laws among Riparian
States in the Zambezi River Basin (Equivalence Assessment) assignment undertaken on behalf of
ZAMCOM. It acts as a summation of the entire study, summarizing the conclusions of a large number
of reports (each with their own executive summary), and provides a framework and set of prioritised
actions for harmonisation across the ZRB. In itself it is an executive summary of the entire project.

Note on the wording ‘Options’ for Harmonisation

The term ‘options’ has a number of meanings, one of which implies the existence of a choice
between various items. However, ‘options’ here is used according to the Collins Dictionary
definition: ‘An optionis something that you can choose to do in preferenceto one or
more alternatives’. It therefore denotes the preferential (i.e. best) option for ZAMCOM to follow;
rather than setting out an array of possible alternatives. It is important to note that the project
team has used the term Priorities in preference to the term Options. This is done in order to avoid
the misunderstanding that this Paper is suggesting that ZAMCOM choose between the various
alternative possible clusters of actions.

This Paper for harmonisation for ZAMCOM therefore includes a set of four prioritised and
sequenced clusters - the Priorities which ZAMCOM needs to consider - with a series of possible
actions as a method of achieving them. These Priorities and concomitant recommended actions
forms the Harmonisation Framework which underpins the entire paper and its policy proposals.

The Priorities presented herein are substantiated by the findings of the Comparative Assessment and
Gap Analysis presented in Deliverables 4 and 5 of the assignment (provided hereto as Supplementary
Reports 4 & 5). These priorities propose that harmonisation be done for policies and laws, as well as
for the related regulations and institutional arrangements, depending on the priority under
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consideration as well as the legal system of the Riparian States. The detailed country assessments
available from this project, reflect how each Riparian State deals with a particular harmonisation
priority action item within its regulatory framework. The regulatory frameworks encompass water
laws, policies, regulations and institutional arrangements pertinent to each Riparian State in the
harmonisation assessment. Notably, there are different legal systems in the Riparian States, with
the most notable differences being in the two countries that were previously Portuguese colonies.
These legal systems differ greatly from say those countries that derive their legal systems from
Britain as the previous colonial power. The full methodology behind the abovementioned
Assessment (Methodology Report and Assessment Framework) can be found in Supplementary
Report 1 to the Deliverable 4 report: ZAMCOM Agreement Comparative Assessment & Gap Analysis.

During the project Inception Phase, six dimensions of water security were identified, and were
subsequently used to develop the indicators of good practice against which national laws and policies
were assessed in the Equivalence Assessment. This process made possible the identification of a
number of interconnected and cross-cutting clusters of Priorities for harmonisation, presented in
this Paper.

A draft of this Paper was presented at a ZAMTEC meeting in Harare, mid-November 2017 and
circulated thereafter to all ZRB countries for comment, along with the Deliverable 4 report.
Comments were invited to be submitted by the 8th December. Comments were accepted up until the
15th December 2017 and have contributed to the final Paper.

The Priorities, which are outlined fully in Part B, are contextualised by the discussion on the drivers
and rationale for harmonisation, and the proposed approach to harmonisation. Briefly, the
methodology involved the identification of the aforementioned six dimensions of water security,
which in turn directed the assessment of laws and policies across Member States. The results of the
detailed country assessments, pointing to gaps in national level law and policy for each Member
State, is provided as an annexure to Supplementary Report 4. Part B provides a recommended
process for harmonisation, while Section B3 summarises the key gaps underpinning the Priorities.

This Paper is structured as follows:

Part A — The Case for Harmonisation presents the drivers, the rationale and the
normative basis for harmonisation, which together informed the formulation of the Priorities
for harmonisation. This section concludes with detail relating to the overall approach
adopted towards implementation of the harmonisation process.

Part B — The Priorities and Process for Harmonisation, presents the Harmonisation
Framework, the harmonisation Priorities (in the form of clusters of Priority items, each with
a set of related action items), which are closely related to the dimensions of water security.
This provides an overview of how the various Action Items address each of the dimensions of
water security. Part B also presents the features of the harmonisation process, such as details
regarding the specific Working Groups envisaged as carrying out the various Priorities.

Part C — The Evidence for Harmonisation provides the evidence base for the
Harmonisation Framework presented in Part B. Part C summarises, at a high level, using
graphic illustrations, the gaps in the regulatory frameworks in the countries across the Basin.
These gaps were identified through the Comparative Assessment and Gap Analysis (the
Comparative Assessment) of the national water laws in the ZRB, as presented in
Supplementary Reports 4 and 5 to this Paper. Annexure C provides a table showing which
indicators of good practice used in each of the country assessments, were combined to form
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the nodes of aggregated indicators used in the graphs in this section.

Annexure A provides further detail on the principle of Equitable and Reasonable Utilisation (ERU).
Annexure B provides an excerpt from a table of comparison of the provisions of national laws and
policies assessed. This is illustrative of the information provided in the overall Comparative
Assessment and Gap Analysis — but allows individual Member States to see how their laws and

policies compare with those of others. The full table is available in the project Dropbox folder as an
Excel spreadsheet.
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In proposing a set of Priorities for harmonisation of water law and policy (referred to as “regulatory
frameworks”), in the ZRB, it has been important to establish a definition of harmonisation, and to
understand what it implies in terms of compliance for the Member States and for ZAMCOM. There
is currently no internationally accepted definition of harmonisation of the regulatory frameworks on
international watercourses. Neither does the ZAMCOM Agreement define harmonisation, or set
parameters for what this means. Through the various pieces of work done on this project, the project
team has formulated a working definition of harmonisation, which is used in this Paper.

Definition of harmonisation used in this Paper

Harmonisation is defined as the act of making systems or laws the same or similar in different
companies, or countries, etc., so that they can work together more easily (Cambridge English
Dictionary).

The European Union (EU) for example sees harmonisation of law (harmonisation) as the process
of creating common standards across the internal market and systems. However, each EU
member state has the primary responsibility for the regulation of most matters within its
jurisdiction and consequently each has its own laws. This is in line with the approach of Parallel
National Action (PNA) outlined in this paper (see section A4).

Harmonisation is seen to be a product of the amalgamation of two drivers: alignment of national law
and policies with good practice in water resource management; and alignment with international
and regional agreements. This means that harmonisation takes place in two ways:

horizontally: between the Member States of the ZRB; through best practice; and

vertically: against the international and regulatory agreements, such as the ZAMCOM
Agreement and the SADC Protocol.

Put simply, harmonisation is the twofold process of aligning national regulatory frameworks with
best practice in water resource management; and with international and regional agreements. The
process by which this takes place is outlined in detail in Section B.

A1 | Drivers for Harmonisation

This section outlines the key drivers for harmonisation of water-related law and policies within the
ZRB, namely:

the need to enhance water security in the ZRB;

the need to align with good or best practice for water governance, as benchmarked against
regional and international experience;

the requirement for harmonisation of national law and policy within the ZAMCOM
Agreement; and

) Options Paper for Harmonisation of Water Law and Policy across the Zambezi River Basin



the need to harmonise with the various tools that ZAMCOM is developing or has developed,
such as the Notification Procedures, the Strategic Plan, and the Data Sharing Rules.

A1.1 | Water security

Water security can be broadly defined as “the reliable availability of an acceptable quantity and
quality of water for health, livelihoods and production, coupled with an acceptable level of
water-related risks" (Grey & Sadoff, 2007).

Water scarcity is a driver for the cooperation processes between riparian countries to rivers that are
shared between two or more riparian states (Dinar and Dinar, 2005). It is for this reason that
cooperation, if measured by treaty formation, has increased significantly over the last two decades
(Dinar, et al, 2013).

Water security can be defined in different ways. It is important to note that although it has been
widely debated, there is no final agreement on what constitutes water security. The above risk-based
definition has been applied in this study, firstly because it is widely used and has been widely cited.
Secondly, applying this definition of water security provides ZAMCOM with the opportunity to
collectively establish what constitutes an ‘acceptable level of risk’ in terms of the ZRB. It has been
noted that this could be done for example by applying the Basin’s existing Integrated Water Resource
Management (IWRM) Strategy (Phiri, Z. pers.comms., 24th October 2017).

A water security approach underpins this assignment and is central to the Priorities outlined in Part
B, and thus to the harmonisation process proposed for ZAMCOM. The ZAMCOM Water Laws
Equivalence Assessment identifies a series of gaps across six dimensions of water security (see Table
1 below; and Supplementary Reports 4 and 5). If these gaps are not coherently addressed, water
security is at risk. These gaps are briefly summarised in Sections A2 and A3 below.

Further discussion on water security is available throughout the various Supplementary Reports to
this Paper, with a set of indicators of good practice related to each dimension. The analytical process
included measuring the laws and policies of Member States against these indicators as a common
basis from which to assess equivalence and determine gaps. The good practice indicators inform the
Action Items at each of the Priorities outlined in Part B, Tables 2, 3 and 4.

The dimensions of water security

The dimensions of water security as developed at the outset of this assessment are outlined in Table
1 below. These dimensions encompass aspects of water resource management that underpin
development, as opposed to simply relating to water resource management. Addressing these
dimensions paves the way for viewing the Basin as a coherent unit and managing its resources to
support development. This makes possible the vision of a river basin that provides for the needs of
all its people, and supports development, whilst respecting the sovereignty of the riparian states.

Table 1. The Dimensions of Water Security

oimension___Jootiton

Equitable Access Equitable Access to Water can be defined as the situation in which all riparian countries, and
water users within each country, have the opportunities to take full advantage of the available
water resources of the Basin.

Planned Development Planned development means any planned measure, programme, project or activity that utilises
or affects the shared Watercourse in a way that may adversely affect another riparian
country (adapted from ZAMCOM 2017)
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Regional Integration Regional integration is the process by which two or more nation-states agree to cooperate and
work closely together to achieve peace, stability and wealth.

Benefit Sharing “In the context of transboundary watercourses, benefit sharing may be defined as the process
where riparian countries cooperate in optimising and equitably dividing the goods, products and
services connected directly or indirectly to the watercourse, or arising from the use of its waters”

(SADC, n.d.).

Dispute Resolution Dispute Resolution refers to one of several different processes used to resolve
disputes between parties, including negotiation, mediation, arbitration, collaborative law and
litigation.

Climate Change Planning Climate Change Planning can be defined as a set of political initiatives, legislation and

strategies intended to guide efforts for climate change responses at various levels:
international, regional, national or local level (for example basin level).

If implemented, the Priorities for Harmonisation discussed in this paper hold the potential to
address the key gaps identified in the regulatory frameworks of ZRB Member States. Moreover, they
have the potential to enhance transboundary water resource management, and mitigate against
identified risks to water security across the Basin.

Table 2 below summarises to what degree the water law and policies of each Member State address
the indicators of a particular dimension of water security. It briefly reflects the achievements of the
riparian countries in terms of the indicators of good practice applied in the country-level assessment
framework. For example, to achieve a ranking of 100%, a country’s laws and policy must address
particular indicators of water security in this dimension. Table 2 also reflects the gaps between the
countries. A fuller analysis of this ranking is available in Part C, the Evidence for Harmonisation.

Table 2. Ranking countries against dimensions of water security and understanding the gaps

Dimension of Angola Botswana Malawi Mozam- Namibia Tanzania Zimbab- Zambia
Water Security bique we
Equitable Access 82% 51% 75% 69% 67% 72% 82% 65%
Planned
Development 79% 52% 87% 51% 79% 86% 83% 70%
Benefit Sharing 9% 27% 9% 5% 9% 9% 5% 9%
Regional Integration 17% 83% 75% 33% 42% 67% 83% 75%
Dispute Resolution 31% 31% 31% 31% 38% 38% 44% 44%
Climate Change
Planning 43% 23% 45% 23% 43% 52% 39% 52%

Table 2 also reflects the generally poor scores or lack of achievement in the dimensions of Benefit
Sharing and Climate Change Planning. For Benefit Sharing, half the countries score zero and, other
than Botswana, all countries reflect low scores. This is not surprising, given how little progress has
been made in understanding models for Benefit Sharing that can extend across a river basin or apply
to more than two countries — worldwide. The range of scores for Regional Integration is better,
reflecting progress arising from SADC’s drive on this issue while also paving the way for enhanced
Benefit Sharing. Climate Change Planning is evenly addressed across the riparian countries, albeit
poorly; reflecting only that this is a relatively new pressure that countries need to respond to.
Nonetheless, all countries are signatories to the United Nations Framework Convention on Climate
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Change (UNFCCC), and are therefore committed to complying with requirements for national
submissions as required from time to time, which in turn, inform national policy.

A1.2 | Best practice in water resource management

The indicators of good practice, developed for each of the aforementioned dimensions as part of this assignment, are
determined by the recognised principles of international water law, a comprehensive literature review of best practice of water
management, and a review of relevant transboundary legal instruments. The gaps between current law and policy and the
indicators of good practice identify priority areas for strengthening (and harmonising) Basin-level agreements and national-
level law and policy. This review is available in Supplementary Report 3 to this paper.

In this report, the term best practice is also used, when referring to aspirational actions in terms of management of water
resources. It will be important for the ZRB to aim for all Member States to aspire to achieve best practice in water resource
management.

Building on existing laws and policies to achieve desired levels of best practice against all the
dimensions of water security in each riparian country, is believed to be key to improving integrated
water resource management between riparian countries. The ultimate goal, in line with the principle
of equitable and reasonable utilisation, is that a shared river basin is treated as one resource that
yields benefits that are shared by many. (The principle of equitable and reasonable utilisation is
discussed in the section Normative Basis for Harmonisation below; and in Annexure A to this Paper.)
Achieving this objective is dependent on achieving harmony across three aspects related to water law
and policy:

harmony between the policy and practice of the riparian countries

harmony of riparian country policy and practice with Basin and regional treaties and protocols

harmony with international water law principles.

A1.3 | The ZAMCOM Agreement, Plans and Policies

Article 11(6)(1) of the ZAMCOM Agreement requires the Secretariat to make recommendations to the
Technical Committee on the harmonisation of Member States’ national water policies and laws. As
per the ZAMCOM Agreement and the subsequently developed implementation mechanisms (such
as plans, guidelines and rules), Member States are required to follow certain procedures, comply
with obligations or uphold certain standards. In order to do so, Member States need to develop their
regulatory frameworks to create the national mandates required to implement or abide by their
obligations. Thus, the ZAMCOM Agreement itself, as well as associated plans, policies, guidelines
and rules, are drivers of Basin-wide harmonisation.

Relevant ZAMCOM instruments include:

The Rules and Procedures for Sharing of Data and Information related to the Management and
Development of the Zambezi Watercourse (Rules and Procedures), adopted by the ZAMCOM
Council on 25 February 2016.

The Procedures for Notification of Planned Measures (Notification Procedures or NPs) adopted
by the ZAMCOM Council on the 23rd February 2017.

The Strategic Plan for the Zambezi Watercourse (ZAMCOM Strategic Plan) is yet to be finalised.
IWRM Strategy for the Zambezi River Basin at a Glance adopted in March 2016.
The Decision Support System, currently under development.
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A2 | Rationale for Harmonisation

A2.1 | Key messages

A key finding of the assessment conducted as part of this project is that, although much work has
been done, most ZRB states have water laws that have yet to be brought into line with more recent
trends in the development of international and regional regulatory frameworks, and the principles
that underpin these. This is demonstrated by the fact that more recently developed, and progressive,
policies have for the most part not been translated and
operationalised into law. For example, both Malawi’s progressive
water and environmental policies and Zimbabwe’s integrated

) o ) ] generally needs to be brought
water and environmental policies have still to be translated into up to date with recent trends
an updated or amended Water Act. Moreover, although Namibia in international and regional
has ratified the UN Convention, related amendments to water regulatory frameworks. The
policy and legislation, specifically the Namibian Water Resource need for legislative review an
Management Act 11 of 2013, have still to be brought into effect reform presents an opportunity

. . for harmonisation across the

through the necessary promulgation processes. Although certain Basin.
countries have undertaken governance reform and integration,
these are not features of water governance in most of the countries. Thus, the process of Member
States bringing their national regulatory frameworks in line with trends in international water law
can be said to be both overdue and necessary across the ZRB to ensure that policy enforceability is
possible. This positions Member States to enact reforms in legislation (policy informs law) and thus
provides an opportunity for harmonising water law across the ZRB.

Message 1
Water law in the ZRB

Thus, the recommended Priorities for Harmonisation presented in this Paper aims to advance
equivalence in the broad sense of the term; where the laws and policies of Member States are aligned
to a reasonable degree of compatibility, and importantly, are not at odds with one another, nor with
the greater aim of promoting water security.

The assessment further shows that, in the main, the water and related
laws of Member States are not harmonised across the Basin, with varying
degrees of equivalence between countries and across dimensions.

Message 2
Not all laws need to be
harmonised, and not all

gaps need to be Although the assessment identifies many gaps between good practice
addressed in the same and the policy and legislative frameworks of each Member State, not all
way in each country. of these gaps need to be addressed in the same way in each country. In
The gaps that pose the other words, not all laws need to be harmonised. In some instances, the

most critical risks to . . . . .
. . overarching law or policy may require harmonisation in order to
water security constitute

the Priorities in the facilitate alignment with good practice, or compliance with international

Harmonisation law or with the provisions of the ZAMCOM Agreement, whilst the

Framework. accompanying national regulations can be specific to the country context
and need not be harmonised.

One non-critical gap is the fact that only one of the eight Member States have ratified the UN
Convention on the Law of the Non-Navigational Uses of International Watercourses (2007). This is
considered non-critical because many of the provisions of the UN Convention are mirrored in the
Revised Protocol on Shared Watercourses in the Southern African Development Community (2003),
to which all Member States have assented. The gaps that pose the most critical risks to water security
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constitute the Priorities for ZAMCOM outlined in Part B. First however, it is helpful to consider why

harmonisation is important for the ZRB.

Some countries in the ZRB are considered to be water wealthy (Angola,
Zambia). This notwithstanding, there is evidence that freshwater
resources are in fact scarce and water stress has also become evident in
the water wealthy countries (Mutembwa, 1998, Spalding-Fecher,
2014). In addition to the present uncertainty around how much water
is available, there are a range of risks to water security in the ZRB,
which drive water resource scarcity, and have transboundary and
regional implications. These include climate change, population
growth and urbanisation and expanded development. The ensuing

Message 4
Population growth and
urbanisation, climate
change, and
development, pose
increasing risks to water
security and drive the
need for harmonisation
of key water law and
policy.

challenges are likely to be significant and are already felt to some extent in parts of the ZRB.

Among the greatest challenges the ZRB is likely to face is the increasing need for trade-off decisions
to manage demand for water. A study carried out jointly by the University of Cape Town, OneWorld
and the Stockholm Environment Institute analysed the development and climate futures of the ZRB,
based on modelled energy and water demand (Spalding-Fecher, 2014). The results of the study
clearly demonstrate that trade-offs will increasingly be needed between

Message 5 irrigation, hydroelectric power (HEP) and livelihoods. Investment

The risks to water decisions in water resource management need to take into consideration
security drive the need the effects of climate change, while at the same time, they are subject to
for trade-offs in decision | policy uncertainty, due to the fact that irrigation investment is mainly

making, particularly
around water related
investments.

driven by political and economic priorities. Prioritising irrigation
demand over hydropower demand for water is a political decision, which

in the context of the ZRB is also an international political decision
(Spalding-Fecher, 2014). This increases the need for enhanced cooperative management of available
fresh water resources across the Basin, building on the 30 years of cooperation and peace

experienced in the ZRB.

Harmonisation of key water law and policy provisions is imperative,
not least because enhanced cooperation is a continuous objective. The
process of harmonising key aspects of the regulatory framework for
water across a transboundary river basin enhances cooperation, while
reducing the likelihood of disputes. As such, harmonisation processes
and outcomes have the ability to build robust dispute resolution
capabilities across the ZRB (and SADC), for instance through
enhanced information management that facilitates consensus
building on planned developments.

Message 6
Harmonised regulatory
frameworks are a form of
transboundary cooperation
that reduces the likelihood
of disputes and increases
water security.

ZAMCOM has a mandated role to facilitate harmonisation of water laws
Message 7 in the ZRB. One of the objectives of the ZAMCOM Agreement, articulated
Member States have in Article 5(b), is to promote, support, coordinate and harmonise the

agreed, through the
provisions of the

management and development of the water resources of the Zambezi

ZAMCOM Agreement, Watercourse. Article 5(g) extends this objective by stating that one of the
that ZAMCOM has an functions of ZAMCOM is to promote and assist in the harmonisation of
important role to play in | national water policies and legislative measures. However, the Agreement

facilitating gives no further direction as to what such harmonisation measures should

harmonisation.

entail, or the process for reaching such harmonisation.
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ITWRM and harmonisation in the ZRB

Most ZRB countries have published revised water laws and policies over the past two decades, and in so
doing have aligned national legislation with some of the best practices stemming from the Integrated Water
Resource Management (IWRM) approach. For example, decentralised water management, public
participation, consideration of environmental impacts, and a focus on the provision of domestic water
supply. In this way IWRM has contributed to the harmonisation of laws across the Basin. This is evidenced
in the Equivalence Assessment, by the similarity in provisions such as those pertaining to Environmental
Impact Assessments, and those devolving water resource management functions to catchment level.

IWRM in the transboundary setting is notably more challenging to implement, often constrained by a lack
of national commitment and stakeholder ownership as well as the difficulties associated with harmonious
decision-making (Jensen and Lange, 2013). Despite these difficulties, many of the practices developed in
pursuit of the transboundary IWRM approach can be considered to be best practice, with water security
being the overall goal of any such practices. For example, IWRM attempts “to ensure that water security
is equitably enjoyed from national to subnational levels, as well as among the riparian countries in shared
river basins” (Petrie; 2014). This is true to the extent that experts have indicated that IWRM may be used to
define the term ‘water security’ (pers. Comms. Prof. Zebediah Phiri November 2017), and insofar as
riparian countries have reached consensus on a set of IWRM practices that should be adopted at a basin
level for the purposes of promoting water security. To this end, and through IWRM promoting the equitable
enjoyment of water security by all riparian countries, IWRM can be seen as an attempt to advance the
aims of benefit sharing beyond bilateral agreements and into the transboundary setting (Petrie; 2017).

There is however no single, internationally recognised definition of IWRM, nor is there a single set of
practices that can be said to wholly encompass the concept. As a result, identifying best practices aligned
with IWRM needs to follow a pragmatic approach. The ZAMSTRAT (2008; 2016) provides a useful
guideline for determining the best practices that are aligned with the IWRM approach of the ZRB, and thus
serve to advance benefit sharing across the basin. Thus, the recommended Priorities for Harmonisation
make reference to the ZAMCOM IWRM Strategy and Implementation Plan as relevant, and aim to advance
the goals thereof. The specific Action Items identified in Part B below are aligned with certain of the specific
Actions contained in the ZAMSTRAT as relevant, and aim to advance to advance the goals thereof.
Implementing these would thus advance IWRM in the ZRB. Whilst the ZAMSTRAT identifies key actions
required, it does not offer detailed guidance as to how to go about implementing these actions. The
recommended Priorities for Harmonisation present the tools and outputs needed in order to implement
these actions in practice, both nationally, by riparian countries, and as well as at a basin level via ZAMCOM.

The recommended Priorities for Harmonisation further seek to enable best practice in transboundary water
resource management whilst being cognisant of, and despite, the difficulties surrounding the
implementation of IWRM. As such many of the Priorities for Harmonisation extend beyond the ambit of
the ZAMSTRAT.

A3 | The Normative Basis for Harmonisation

The Regional and International Comparative Assessment and Gap Analysis reports to this study
included an assessment of the compliance of Member States with the ZAMCOM Agreement and
other international laws and conventions to which they are parties. Box 1 in Section A3.4 articulates
the gaps between national water laws and the normative principles of water law found in the
ZAMCOM Agreement, the SADC Protocol and the UN Convention. (Few national water laws of ZRB
riparian countries make explicit provision for the principles of international water law.) Notably
however, each of these instruments sought to codify principles that have been integral to customary
international law, including in the ZRB riparian country legal systems, for decades. In developing a
harmonisation strategy and action plan, ZAMCOM will need to consider how it intends to address
these identified gaps, noting that these principles are the normative basis for the harmonisation
approach proposed for ZAMCOM.
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A3.1 | International Water Law Principles

Water security and transboundary water governance are closely intertwined. This is recognised by
international water law, in that it sets out standards for the governance of water resources, from
quality to distribution, placing related obligations on states sharing water resources. These
obligations are articulated repeatedly in various sources of international water law, to which
(signatory) riparian states must look for guidance. An example is the principle duty on a riparian ‘not
to cause significant harm’ when using shared water resources. Such a principle was introduced by
the Helsinki Rules, that codify the Latin maxim sic utere tuo ut alienum non laedas. This can be
translated as “one should use his own property in such a manner as to not injure that of another”.

Part IT of the UN Convention, applicable to international watercourses, which came into force on the
17th August 2014, codifies numerous other principles. These Principles are mirrored in Article 12 of
the ZAMCOM Agreement, as well as in Article 3 of the SADC Revised Protocol. These Principles are
comprehensively discussed in the Supplementary Reports to this Paper. However, two of the central
principles of international water law, are discussed briefly below: 1) equitable and reasonable
utilisation, and 2) the duty not to cause significant harm. These two principles inform the process of
the Member States aligning national regulatory frameworks with trends in international water
governance discussed in the next section. These principles have informed much of this study’s
analysis of good, or best, practice for the ZRB.

A3.2 | Equitable and reasonable utilisation

The principle of equitable and reasonable utilisation is not to be confused with the dimension of
Equal Access, as defined in Table 1, and outlined in earlier reports. The principle of ERU treats a
shared watercourse as a shared resource subject to equitable and reasonable utilisation by riparian
states. It reconciles territorial sovereignty with territorial integrity by introducing the notion of
shared sovereignty by all states, in respect to the shared watercourse (Kituku, 2014). The principle
was originally established by the UN Convention, and is used to reconcile conflicting interests across
international borders, so as ‘to provide the maximum benefit to each basin state from the uses of the
waters, with the minimum detriment to each’ (Article IV, Helsinki Rules).

The primary aim of this principle is to distribute the water of an international river basin in such a
way as to satisfy all the co-riparian countries, resolving conflicting economic and social needs to the
greatest extent possible. Consequently, there is a relative, rather than absolute, equality of the
riparian countries, and the respective share for each basin state has to be identified on a case by case
basis. The “reasonable” utilisation aspect looks at how water is used, in order to determine if the
purpose for which it is used, and the amount used, are reasonable under the circumstances (Vick,
2012). In applying the principle, several factors must be taken into consideration (UN Convention,
Article 6); however no use of an international watercourse has inherent priority over another (UN
Convention, Article 10). Nonetheless, it has been argued that priority should be given to uses that
satisfy basic human needs (Kituku, 2014). The principle of equitable and reasonable utilisation is
explored in more detail in Annexure A to this report.

A3.3 | The duty not to cause significant harm

The scope of this principle is clarified in Article 7 of the UN Convention. The related obligation
requires that states take all appropriate measures to ensure that significant harm to co-riparian
states is prevented when utilising the shared watercourse. This means that no riparian state can use
the watercourse in its sovereign territory in such a way as to cause significant harm to co-riparian
states or to their environment. This is a widely recognised principle in water law and is also integral
to broader multilateral environmental agreements. The duty not to cause significant harm, is derived
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from the theory of limited territorial sovereignty (also widely recognised as a foundational principle
of international water law), which in turn stipulates that all riparian states have an equal right to the
utilisation of a shared watercourse while also respecting the sovereignty of other states to equal rights
of use (UN Fact Sheet, Number 5).

Importantly, the duty “not to cause significant harm” is a due diligence obligation of prevention,
rather than an absolute prohibition on transboundary harm. This means that a state’s compliance is
determined by its conduct and preventative behaviour in avoiding harm, rather than being solely
dependent on the harm in question (UN Fact Sheet, Number 5).

A state’s resources and capabilities are also a factor in determining whether it has exercised its
obligation of “not to cause significant harm”. Appropriate measures are recognised as being
constrained by a state’s capabilities. Moreover, “significant” is the defining factor in determining
whether significant harm has been caused; significant being defined as the real impairment of a given
use, and established by objective evidence. Thus, trivial harm does not qualify, and the UN
Convention provides that this be determined on a case by case basis (UN Fact Sheet, Number 5).

It remains contentious which of the two principles, “equitable and reasonable utilisation” or the
obligation “not to cause significant harm”, takes precedence. In the debate that underpinned the
development of the text of the UN Convention, upstream countries, typically did not support the
prioritisation of the “no significant harm rule”, fearing that this may lead to limitations in their future
upstream developments. Conversely, most downstream states did not favour the principle of
“equitable and reasonable utilisation” due to a perception that the far-reaching scope of such a
principle may allow for downstream harm to occur from developments (UN FACT Sheet, Number
5). Given the lack of consensus, this remains a point for ZAMCOM to consider when weighing up
different approaches, activities and actions, in the harmonisation process. This is in line with the
duty of the Technical Committee (Article 13(2)) to develop rules of application for equitable and
reasonable utilisation.

A3.4 | Water law and international principles in the ZRB

A number of ZRB Member States have begun a process of bringing their national regulatory
frameworks into line with trends in international water governance, primarily through policy
frameworks. As discussed, this process needs to continue (or commence, in cases where this has not
yet happened). This process also presents an opportunity for harmonisation.

This assessment for harmonisation identified a number of key gaps across the Basin, which in turn
inform the priorities for harmonisation in the ZRB, namely:

1) a lack of alignment of national water laws with the principles of international water law,
which are found in the ZAMCOM Agreement, the SADC Protocol and the UN Convention
(see Box 1);

ii) a lack of explicit relationship between national laws and international agreements, such

as the ZAMCOM Agreement and the SADC Protocol (see Box 2);
1ii) unclear institutional arrangements for national and sub national agencies (see Box 3);
iv) inadequate arrangements for addressing language barriers in the ZRB (see Box 4).

Each of the above is explored in more detail below.

Lack of alignment of national water laws with international water law

Norms or principles often form the foundation for the development of national policies. This leads
to the drafting of relevant legislative instruments, which in turn informs the development of
regulations. Through this process, norms trickle down through the policy and legislative frameworks
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of Member States, lending coherence to these frameworks. Whilst Member States are obliged to
uphold these principles between one another, by virtue of their membership of SADC and ZAMCOM
(as well as through customary international law), it is important that the principles are domesticated
into national law and policy to enable the trickle-down process.

Box 1. National water law regimes and the principles of international water law
National water law regimes have yet to be aligned with the principles of international water law

It is imperative that countries sharing a river basin subscribe to the same set of norms, to enable harmonisation of water
resource management and law. National water laws in the ZRB in general do not make explicit provision for the principles
of international water law, with the principles appearing more frequently in policy provisions, if not always explicitly. For
the most part, these underlying principles are translated in national law and policy in the following ways: through the
application of the precautionary principle; in sustainable development through operational mechanisms such as
licensing (permitting) regimes for specified water uses; in the undertaking of environmental impact assessments (EIAs)
to inform administrative decisions around water resource utilisation; and through prohibitions against polluting activities.
Other important examples are the requirement for treatment of wastewater and/or effluent before discharge into a water
resource, and provision for enforcement and compliance thereof; as well as the need to protect fundamental rights to
water and/or rights to common usages and drinking water.

Those countries with more recent legislation tend to demonstrate the influence of current principles of water governance.
However, none of the national water laws specifically provides for the incorporation of the principles contained in the
UN Convention, the SADC Revised Protocol and/or the ZAMCOM Agreement. Only Namibia has ratified the UN
Convention. It should be noted however, that some of the bilateral and trilateral agreements in operation across the
ZRB do make specific reference to the international instruments, for example the SADC Revised Protocol.

It would be useful if any provisions made relating to the principles refer directly to the SADC Protocol and/or ZAMCOM
Agreement for the interpretation thereof. Thus, it would be useful for forthcoming and/or amended national policy and
legislative frameworks to include the principles contained in Article 12 of the ZAMCOM Agreement, as well as in Article
3 of the SADC Revised Protocol, and refer to these Sections for interpretation thereof.

Box 2. Lack of explicit relationship between national laws and international agreements
Lack of explicit relationship between national laws and international agreements

Although the principles of international law, as contained in the SADC Revised Protocol and the UN Convention, are
present in the national policies of many of the Member States, specific reference is seldom to be found in the national
laws in the ZRB. This means for example that although the precautionary principle or the principle of prevention of
significant harm may be evident, there is seldom, if ever, provision for enforcing or enacting this at the national level.
This has implications for example for planned development, as discussed later in this section. This hampers the ability
of countries to explore harm-mitigating options such as benefit sharing, which need to be approached from a position of
cooperation.

In most instances, the national laws and policies in place across the Basin do not give recognition to river basin
organisations (RBOs), the role they play, or the relationship between RBOs and certain key national departments.
Furthermore, stakeholders in the Basin have pointed out that there is low awareness of ZAMCOM in the riparian
countries and that this is the real barrier to managing the watercourse as a single, shared resource.

Unclear institutional arrangements

Best practice in water resource management pivots on clearly articulated institutional arrangements
at national and catchment/sub-basin levels. Thus, the process of bringing national regulatory
frameworks into line with trends in international water governance across the ZRB needs to address
key institutional gaps, identified in brief in Box 3 below.

Box 3. Institutional arrangements to support national laws and policies

National water laws do not establish clear institutional mandates
Across the ZRB, legislation requires more clearly defined responsibilities and stronger, more prescriptive mandates for

water resource management functions at a national and catchment/sub-basin level. This includes for example,
responsibilities for assessing ElAs, permitting and licensing functions, and monitoring and reporting functions. There
are very few examples where the regulatory frameworks legally oblige ministers or officials to undertake such activities
or to appoint agencies or offices to do so. The laws of many Member States enable (but do not oblige) the designated
minister to develop regulations and strategies under the relevant Water Acts. However, these regulations and strategies
have often not been published. For example, regulations relating to water pollution standards, monitoring requirements,
alien and invasive species are often outstanding, as are the required National Water Management Strategies. With this,
situations of multiple mandates and confusion of roles and responsibilities arise. Equally, there is a lack of specifics in
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law or regulation as to the required scientific basis upon which certain key decisions, such as environmental reserves
and flow assessments, should be based. Consequently, many important water resource management functions are not
being fulfilled to the level of best practice.

Inadequate arrangements for addressing language barriers

Issues surrounding accessibility, specifically language barriers, manifested in various ways
throughout this assignment. This highlights the need to strengthen existing approaches to working
between English and Portuguese in the ZRB. Being able to communicate and understand each other
well is a critical success factor to harmonised water resource management and law. These issues are
explored in more detail in Box 4 below.

Box 4. Accessibility: Language barriers to water law harmonisation in the ZRB

Regional agreements and some national laws are not available in a universal language

Portuguese is the official language of two of the eight ZRB States. Very few laws contained in this project’'s database of
water laws and policies for Angola and Mozambique are available as official English translations. This is likely to impede
the basin-wide harmonisation processes proposed here. This is a difficult situation to resolve in its entirety.

Some critical, official documents are not available in Portuguese

The ZAMCOM Agreement is not available in an official Portuguese translation. A ZAMCOM-released official translation
of the Agreement stands to advance the aims of ZAMCOM, including the objective under Article 5(e) of the Agreement,
to ‘foster greater awareness among the inhabitants of the Zambezi Watercourse of equitable and reasonable utilisation
and the efficient management and sustainable development of the resources of the Zambezi Watercourse’. This could
also serve to advance trust and cooperation among the riparian countries.

Translation of key documents and guidelines needs to become the norm for ZAMCOM. For example, the Procedures
for Notification of Planned Measures (2017) (Notification Procedures), Data Sharing Rules, Draft and Final versions of
the SP, Paper once finalised, and the forthcoming Governance Procedures (or the updates to the existing version) are
among the documents considered important to translate. Article 13(1) of the Data Sharing Rules provides for the Rules
being available in both English and Portuguese, with both being “equally authentic”.

Official documents are not always easily accessible

Making official documentation, such as the ZAMCOM Agreement and associated rules, procedures and guidelines,
available in a clear PDF format (converted from Word format, as opposed to being scanned in) would also greatly assist
interpretation and translation processes. For example, the ZAMCOM Agreement is only available online as a poorly
scanned in version of the original. This severely limits functionality of use and interpretation (for example, the scanned
version does not allow the user to search within the document, making navigation of the Agreement laborious). It would
be helpful for ZAMCOM to release all official documents in clear PDF formats that allow for the search function, and the
“copy” function to be applied.

Gaps in specific national legislative and policy frameworks

The ZAMCOM National Water Law Assessment and Gap Analysis highlights numerous areas where
the national water law and policy of each country needs to be updated in order to align with the
Indicators of Good Practice (the Draft Comparative Assessment - Supplementary Report 3 - refers).
The most critical of the gaps identified inform Part B, Priorities and Approach for Harmonisation.
Part C of this Paper, The Evidence for Harmonisation, summarises, at a high level, the gaps in the
regulatory frameworks in the countries across the Basin. (The detailed country assessments are
available as an annexure to Supplementary Report 4, and summary country assessments are
included in the body of Supplementary Report 4.) The result of the Assessment indicates that none
of the Member States have legislative and policy frameworks that align closely with the majority of
indicators of good practice. The need to undertake legal reforms is thus a key driver of
harmonisation.
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A4 | The Approach: Parallel National Action

The absence of harmonised key law and policy provisions, as identified in this Paper, is problematic
primarily because economic growth and development across the ZRB (and SADC) is potentially
constrained by the lack of available freshwater resources at a high level of assurance of supply
(Ashton & Turton, 2008; Ashton & Turton, 2005). But, the problem is not as great as it might seem.
Progress within Southern Africa shows that ZAMCOM is not starting from a zero base. When this
project commenced, some of the gaps for harmonisation, such as effluent-related management, in
Southern Africa were already understood. The SADC policy development initiatives also reveal that
agreement exists in the region (of which the ZRB is a significant component), on the need for
harmonisation (SADC, 2003a).

The key question is how to harmonise policy across the ZRB to an appropriate level for all aspects of
water resource management (quality, quantity, assurance of supply) in a manner that promotes
aspirations towards regional economic integration (Turton, 2010). This study’s analysis and reports
reflect in some detail the differences in legal systems and institutional capacities that result from
ZRB countries each having a different colonial heritage. The underpinning research also shows that
riparian countries recognise that each country has a different socio-economic development
trajectory and status and that along with this, citizens have varying expectations of natural resource
use. This places the question of law and policy harmonisation in the sensitive domain of sovereign
interests. Acknowledging sovereign interests is important. Independence and liberation is recent and
in some countries, came at a significant cost.

A4.1 | The parallel national action approach

To resolve this problem of achieving regional harmonisation in the context of national sovereign
interests, we have drawn upon the principles of parallel national action (PNA), not previously
discussed in this project’s research. The PNA process was the foundation for achieving Nordic co-
operation prior to the Scandinavian countries becoming members of the European Union, and it has
a history of success in that region (Turton, 2010). PNA, as practiced by the Nordic Council
organisations, was based on a number of fundamental normative principles (Turton, 2010). These
are adapted to the context of the ZRB as follows:

i) The ultimate premise is that Member States retain their national sovereign independence as
individual nation states. In other words, the nation state remains the non-negotiable unit of
engagement, thus always retaining the authority associated with sovereign independence of a
nation state;

ii) Regional cooperation (over water resource management) does not imply the creation of an
overarching, bureaucratic regional structure or punitive regulatory measures. In other words,
it does not impose a supranational authority overriding national sovereignty;

iii) Consensus can be reached at the regional institutional level in the case of issues and areas of
low conflict and this is incorporated in all national states regulatory frameworks. In other
words, a building block approach is used to build trust and consensus through first tackling
issues and areas which can be disassociated from national security;

iv) Once regional integration and consensus is built through cooperation on low-conflict issues,
the more divisive issues (e.g. when water security is linked to national security) are defused by
being located in the developmental perspective, through coordinated notification procedures
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and harmonised information management.

With this approach, space is created for non-threatening cooperative action that enables iterative
learning or adaptive management, so as to reach the highest level of consensus possible. The
principle of incrementality, adopted in the SADC policy harmonisation process (SADC, 2003a), is
thus applied. Furthermore, this approach enables confidence and trust building through joint
processes. Ultimately, with this approach, Member States are in control of outcomes that affect areas
of national interest, giving them the confidence to continue with cooperative resource management.

This staged approach is proposed as being critical to moving toward benefit sharing as a
developmental objective in the ZRB. In other words, PNA as a vehicle for harmonisation, provides
Member States with the incentives to move towards benefit sharing (Turton, 2010). The Priorities
outlined in Part B stem from the PNA approach.

A4.2 | An evolutionary and adaptive management approach

A further approach that underpins the Priorities and Harmonistaion Framework in Part B is that
international water law is an evolving body of norms, institutional arrangements and practices for
cooperative resource management that are still to be fully defined in the specific context of the ZRB.
The Priorities proposed for ZAMCOM are intended to contribute to the evolution of Basin-level water
law. It is recognised that the evolutionary process requires certain types of provisions or processes
to be in place before others can take hold. The Priorities are thus outlined, taking into consideration
that ZAMCOM is still evolving as an institution, with a relatively short history since its foundation in
2011 after many years of consultation. Consequently, ZAMCOM is well positioned to adopt an
adaptive management approach. This is critical: the growing pressures on available freshwater
resources due to climate change, population growth and rapid urbanisation have introduced new
uncertainties that require adaptive management in order to promote resilience and ensure water
security. An adaptive management, or learning by doing approach, therefore underpins the proposed
Priorities and Harmonisation Framework in the ZRB.

Flexibility and adaptability is also required because of the uneven nature and availability of accurate
data and information from across the Basin. ZAMCOM has a critical role to play in facilitating the
collection and dissemination of information between Member States. The first objective listed under
Article 5(a) of the ZAMCOM Agreement is that of ZAMCOM’s function to collect, evaluate, and
disseminate all data and information on the Zambezi Watercourse as may be necessary for the
implementation of the Agreement. ZAMCOM is already developing this function through the
promulgation of the ZAMCOM Rules and Procedures for Data and Information Sharing of 2016 (the
Data Sharing Rules), as well as the requirements of the Procedures for Notification of Planned
Measures of 2017 (Notification Procedures). ZAMCOM has further developed the Zambezi
Watercourse Information System (ZAMWIS), and is currently developing a Decision Support System
(DSS) to further enhance this function.

Adaptability and flexibility, based on easily accessible, reliable data, thus underpins the proposed
harmonisation strategy for ZAMCOM, outlined in Part B. As ZAMCOM adapts and implements this
strategy, it is imperative that provisions are incorporated to promote the flexibility and adaptability
of the processes themselves. While the ZAMCOM Agreement has little built-in flexibility and
adaptability, ZAMCOM has shown recognition of the importance of this approach. This is evident in
mechanisms such as the annual review process built into the ZAMCOM Data Sharing Rules (Section

7).

Adaptive management should be promoted through further development of ZAMCOM rules, policies
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and guidelines, including at the national level. For instance, water laws and policies could build in
obligatory regular review periods, forcing Parties to review and revise provisions as appropriate.
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B1 | Strategic approach

The Parallel National Action (PNA) approach, as discussed, creates space for iterative cooperative
action while protecting sovereign interests. This approach underpins the Priorities for ZAMCOM.
The project analysis, which is continued in the supplementary reports to this paper, provides the
detailed analytical framework for the identified Priorities and their related actions.

An important departure point of the harmonisation process is for ZAMCOM to develop a Strategy
for Harmonisation as well as an Action Plan. Many of the elements for these are contained in this
paper. This strategy and action plan could usefully be included in the Strategic Plan for the Zambezi
Watercourse (SP) currently under development by ZAMCOM. In developing the strategy and action
plan, ZAMCOM will need to consider how it intends to address the key identified gap of updating
water laws, as noted in the rationale for harmonisation discussion, and in the underpinning
assessments (Box 1). Thus, the reform of national water regulatory frameworks should be central to
ZAMCOM’s harmonisation strategy and action plan.

The strategic approach proposed in this paper builds on ZAMCOM’s mandate to support Member
States in the harmonisation process. There are two related needs to be addressed: updating water
laws and policy in national states; and harmonising certain laws and policy across national states.
Therefore, the proposed approach is twofold:

e ZAMCOM guides, informs, and coordinates the process of establishing best practice for
updating water laws and policy across Member State, while also;

e ZAMCOM gets buy-in from Member States on using established and agreed good or best practice
as the basis for harmonising certain laws and policies across the ZRB’s Member States
(i.e. particular laws and policies).

This twofold approach is important. Water laws in the main are generally lagging behind
developments in international water law, and Member States are struggling to translate policy into
law. Agreeing on best practice as the basis for harmonisation is essential. The alternative is that
harmonisation is in accordance with the lowest common denominator, or the principle that the
lowest level of compliance is adequate and provides the benchmark for harmonisation. Although
harmonisation could be approached in terms of aligning with identified international best practice,
this needs to be contextualised in terms of the conditions specific to the ZRB. It is thus
recommended that best practice is identified, and located within the Basin, as the
basis for harmonisation.
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B2 | The Harmonisation Framework and Process

B2.1 | The Harmonisation Framework

Achieving harmonisation in the ZRB, is a staged process that, underpinned by the PNA approach,
recognises four key facts:

i) ZAMCOM is not starting the process of harmonisation from a zero base; the
SADC Policy harmonisation process and this project’s Equivalence Assessment and Gap
Analysis, demonstrated certain areas of existing alignment, meaning that there are
precedents for alignment of laws and policies between countries.

ii) There are already pockets of good practice within some ZRB countries,
although the gaps between countries are significant. The equivalence assessment and gap
analysis shows that some countries are in advanced stages of attaining international good
practice status in some laws and policies. These instances of good practice can provide
useful cornerstones for building the harmonisation framework.

iii) ZAMCOM has indicated where its immediate harmonisation priorities lie in
terms of the six dimensions of water security. The adoption of the Notification
Procedures for Notification of Planned Measures in February 2017 and the stakeholder
interviews conducted for this project, emphasise recognition of the urgency of addressing
Planned Development and Equitable Access.

iv) Not all laws and policies need to be harmonised. However, there are areas of law
and policy that are critical to align so as to promote common Basin objectives, such as the
aspect of information management which, although cross cutting, is central to Planned
Development and Equitable Access.

Figure 1 below reflects and ranks the priorities, thus establishing the stages of harmonisation. As
seen in this project’s Equivalence Assessment and Gap Analysis, many, but not all, laws and policies
across the eight Basin countries lag behind international best practice, which includes reference to
international water law. This, coupled with the analysis that there are significant gaps between the
ZAMCOM countries in terms of meeting good practice standards, means that the development of an
overarching Guideline and Results Framework for Harmonisation is necessary to guide and inform
the harmonisation process across all identified priorities, as and when these are implemented.

Climate Change Planning, although dealt with as a discrete dimension throughout the project, is an
emergent priority and cross cuts all the dimensions of water security, to some or other extent.
Climate change particularly impacts planned developments and is thus treated as a priority with
Planned Development in Priority 1.

Benefit Sharing and Regional Integration are treated as a joint priority because of the cause and
effect pathways between these two important, of more distant dimensions of water security. Benefit
Sharing promotes and can be seen as an indicator Regional Integration.

Lastly, Dispute Resolution is prioritised for the end of the harmonisation process. As highlighted in
this project, the southern African region prefers to deal with its disputes itself, rather than relying on
international mechanisms. Foreign diplomacy is often deployed and disputes tend to be well-
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resolved through this approach. Although this does not mean that this dimension should not receive
attention, it requires focus because of what could happen in the absence of detailed Dispute
Resolution processes in the regulatory frameworks, rather than because of what is happening now
and in recent years.

Figure 1. Framework for Harmonisation

Priority 1
Harmonise Regulatory Frameworks for Planned
Development & Climate Change Planning

Priority 3

Harmonise Regulatory Frameworks for Benefit
Sharing and Regional Integration

of water security

Priority 4

Harmonise Regulatory Frameworks for Dispute
Resolution

Develop Best Practice Guideline and Results
Framework for Harmonisation across the six dimensions

The Harmonisation Framework presented in this Paper outlines in greater detail, the steps and
Action Items for the development of the Best Practice Guideline and Results Framework, as well as
Priority 1 and Priority 2, in Tables 2, 3, 4 and 5 in Section B3.

Priorities 3 and 4 are not addressed in detail in this Options Paper. Unlocking benefit sharing and
enhancing regional integration (priority 3) relies on the ZAMCOM Member States achieving a certain
level of harmonisation as advanced by Priorities 1 and 2. This is in line with the PNA approach which
seeks to obtain preliminary consensus as a basis for the development of further, more complex
collaborative management. It is therefore important that Member States focus on achieving
harmonisation in priority areas 1 and 2 by implementing the associated Actions, where after best
practice for benefit sharing and regional integration can be explored, and the path forward
determined through further joint planning and decision making.

Similarly, advanced dispute resolution (priority 4), results from the effective implementation of
priorities 1, 2 and 3. These priorities aim to advance water security across the ZRB, thus enhancing
cooperation and reducing the potential of disputes occurring in the Basin. Therefore, these priorities
are viewed as the primary means for resolving disputes before they escalate to the stage of requiring
third party intervention. Many of the Actions proposed in Priorities 1 and 2 above, such as enhancing
data sharing, and making use of transboundary EIA assessments, advance these aims. The PNA
approach purposefully avoids establishing an over-arching body with enforcement powers, at least
at the outset of the harmonisation process. Through the PNA approach, and through implementing
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Priorities 1, 2 and 3, Member States could, over time, reach a point where regulatory frameworks are
well harmonised, and basin resources are jointly allocated for the benefit of all. Thus, implementing
priorities 1 and 2, as well as 3, constitutes a dispute prevention mechanism.

Possible ways to implement the Framework are outlined in Section B3. The Framework can be
implemented in a variety of ways, some of which are presented in Section B4 of this Paper.

B2.2 | Priorities for harmonisation

The project terms of reference stipulate the requirement for a Paper that “...outlines a menu of
potential measures for discussion with Riparian States.” A further requirement is for recommended
good practice provisions for each of the stated elements of national legislation, alongside the
guidelines for ZAMCOM. The intention of the Paper is to facilitate the process of harmonising
national laws and policies that have implications for Basin-wide cooperation, environmental
management and sustainable development.

This Paper presents a menu, or framework of proposed measures, rather than alternative pathways
for harmonisation. This takes into account Basin-wide circumstances (the need to treat the
watercourse as a single unit shared by many, the growing pressure on water security, climate changes
that occur across borders, development that is transparent and coordinated, etc.) as well as
differentiated national circumstances (riparian countries are at different stages of national and sub
national development and face differentiated pressures). Most importantly, the Harmonisation
Framework is structured to respond to the fact that many countries lag behind many of the
indicators. This sharpens the focus on countries harmonising with each other against international
best practice, rather than on countries harmonising with each other against the current good practice
identified within the Basin’s Riparian States.

A two-stage approach was also considered in harmonisation, and could still be an option if this is
what ZAMCOM prefers.

The two stages considered are outlined as follows:

Stage 1: All Riparian States harmonise against ZRB good practice, for priority or necessary
indicators only, identified within the ZRB in this project’s Assessment Framework.
Once all countries are at that level, the process proceeds to Stage 2:

Stage 2: All Riparian States harmonise against international best practice identified for
priority, or necessary indicators only, identified internationally in this project’s Good
Practice Review and related indicators of Good Practice.

However, embarking immediately on stage 2, but working through each Priority,
one at a time, is highly preferable. This could accelerate aligning national regulatory
frameworks with trends already under way across the Basin and in the southern African region, while
allowing Riparian Sates, and ZAMCOM, the space to attain success in dimensions of high priority
before tackling other, more difficult dimensions, such as Benefit Sharing, or dimensions of lower
priority, such as Dispute Resolution. Moreover, attaining success, against international best practice
determined indicators, in Equitable Access and Planned Development (where these integrate
Climate Change Planning), will create the enabling conditions for harmonising Benefit Sharing and
Regional Integration, and Dispute Resolution. For instance, harmonised regulatory frameworks for
key aspects of Equitable Access, are likely to establish a stronger basis for determining Benefit
Sharing mechanisms, that in turn promote enhanced Regional Integration. Also, clear parameters
for Planned Developed, established for example through EIA legislation and regulations, will provide
clear parameters for highlighting, and resolving inter-country disputes.
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Lastly, the newly adopted Procedures for Notification of Planned Measures and the forthcoming
Strategic Plan, add to the impetus for moving beyond the levels of good practice available within the
ZRB, towards aligning with international best practice.

B2.3 | Features of the harmonisation process

The harmonisation process is based on the establishment of working groups in accordance with the
institutional framework and structures provided for in the ZAMCOM Agreement. Broadly, working
groups are tasked with informing, guiding, reviewing and monitoring the process and progress of
harmonisation.

It is suggested that ZAMCOM establish working groups focused on the Priorities identified in
Figure 1 to finalise the design of and to implement the harmonisation process, such as the proposed
Harmonisation Strategy and Action Plan. This is discussed in more detail in the recommended
Process for Harmonisation in Section B4.

Critically, the working group(s) would develop a Best Practice Guideline and Results
Framework for Harmonisation for ZAMCOM across the six dimensions of water
security. This crucially informs both the revision of national legislation and policy by Member
States, as well as certain key basin-level action which ZAMCOM is positioned to facilitate. The
harmonisation process of the Priority clusters in Figure 1 then takes place against this Guideline and
progress is monitored against agreed indicators of good practice, to advance bringing national
regulatory frameworks into line with trends in international water governance across the Basin. The
guidelines can be drawn from the detailed good practices outlined in Supplementary Report 3: Draft
Comparative Analysis covering each of the areas, detailing the form and character of stated aspects
of water resources management.

B3 | The Priority Items and Actions

The Harmonisation Framework (Figure 1 above), identifies three sets of Action Items, starting with
the overarching Good Practice Guideline and Results Framework, before focusing on Priority 1
(Planned Development) and Priority 2 (Equitable Access). The action items for Priority 1 and Priority
2, are outlined in Tables 2-5 below. For each Priority, a set of key identified gaps are noted, in a
preceding box. The Framework and Actions for Harmonisation align with many of the actions
identified in the ZAMCOM IWRM Strategy Implementation Plan (2016), these links are identified
where relevant.

The Harmonisation Framework specifically address action 4.2.2 of the ZAMCOM IWRM Strategy
Implementation Plan (2016), namely, to implement a well-designed plan to harmonise water
resources management policies, legislation, and strategies of the basin states.

The assumptions that underpin the framework are the following:
Each Priority includes a set of Action Items, which are detailed in Tables 3, 4 and 5.
The Priorities do not represent alternatives to one another and are not mutually exclusive.
Rather, each Priority clusters together a set of distinct Action Items.
The Priorities can be implemented in a variety of ways, some of which are presented in Section
B4 of this Paper. A proposed process for implementation is also outlined in Section B4.
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B3.1 | Develop a Best Practice Guideline and Results
Framework for Harmonisation

The Best Practice Guideline and Results Framework for Harmonisation (the Guideline) is intended
to provide a blueprint for both guiding, or informing, the implementation of each Priority, while also
providing a tool for monitoring and evaluating progress. The research and analysis conducted under
this project, provides a detailed basis for establishing the Guideline. As discussed in section B4
below, it is strongly recommended that ZAMCOM establish a working group to tackle the
development of the Guideline, at the outset of the harmonisation process. It is envisaged that the
working group draw heavily on the good practice review and indicators developed in this project
(Supplementary Report 4) to establish the Guideline, thus engaging thoroughly with this content in
the context of the ZRB.

The following, iterative steps are necessary to the development of the Guideline:

i) Establish ZAMCOM as the custodian and leader of the harmonisation process.

An important first step in developing the Guideline will be articulation of ZAMCOM’s role within
the ZRB, as the leader and coordinator of the harmonisation process. As Tanzanian ZAMTEC
Members have repeatedly pointed out through stakeholder consultations and workshops on this
project, there is a lack of awareness of the ZAMCOM and its functions in the Riparian States. This
in turn reduces ZAMCOM’s ability to make an impact or to achieve its mandate for brokering
information, coordinating planned developments, and guiding environmental and sustainable
development safeguards in the Basin, among others.

ii) Establish an agreed definition of water security in the context of the Basin.

As discussed, various definitions of water security are available in the international water
community, including through IWRM. Water security also has different meanings in different
contexts. Noting that the drivers of water security in the Zambezi have altered in magnitude over
the last 20 years (population, climate, development), a dynamic approach to defining water
security in the Basin is needed. A ZRB contextualised definition would also inform a further
important output of the guideline: determining and interpreting international water law
principles in the context of the ZRB. This project has highlighted a number of related issues:

e The international water law principles, as defined in the UN Convention, are adopted in
the ZRB through the adoption of the SADC Revised Protocol, which in many ways, mirrors
the Convention.

e The SADC Revised Protocol does not codify these principles, leaving this to Basin and
national level interpretation.

e Few countries explicitly refer to the international principles incorporated in the SADC
Revised Protocol, although these have been implicit in customary law and in this way, are
embedded in national regulatory frameworks. Updating laws and policies in accordance
with the principles now explicit through the Revised Protocol, but in the context of
national circumstances and overall regulatory frameworks, is a necessity. This also
provides an opportunity of ensuring that national laws and policies are poised to enable
Riparian States, and the Basin, to respond to modern and future challenges.

iii) Establish an explicit relationship between national laws and regional
agreements.

Developing the Guideline is also an opportunity for ZAMCOM to establish the basis for an

explicit relationship in national laws with transboundary cooperation. Few countries make
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explicit the relationship between national laws and policy, and regional and transboundary
agreements. Thus, it is not always clear at what point the transboundary or regional agreements
apply, and although all Riparian States have agreed to the adoption of the procedures for
Notification of Planned Measures, the national regulatory frameworks do not (yet) create
pathways or guidance for the implementation thereof. This is a gap in both the regulatory
frameworks, and the related institutional arrangements.

iv) Clarify institutional arrangements for national and sub national water
management structures.

This project assessments have highlighted the great need for institutional capacity development
and building for the various catchment management agencies. Most Riparian States have
established, on paper, sub national structures for localised water resource management,
displaying an intention that is common across the basin, to decentralise water resource
management (in accordance with IWRM). Few countries have been able to implement this and
none of the Riparian states have implemented this approach fully. Against indicators of good
practice, ZAMCOM is well positioned to raise finance for and guide the capacity development
processes required to advance the status quo, while ensuring that sub national level institutions
are have trained against best practice and that good practice institutional arrangements are
established.

v) Establish protocols and processes for improving accessibility of information

This includes addressing language barriers. For example, the ZAMCOM Agreement is not
available in Portuguese, the language of two Riparian States. Although official meetings have the
facility for translated discussion, pertinent documents are seldom made available in Portuguese,
often placing these countries at a disadvantage. Also, the Agreement is only accessible in a
scanned PDF format, making navigation cumbersome (for example the search/find function
cannot be used). The Guideline could establish an agreed process and protocol for access to
information between riparian countries, thus enabling processes such as harmonisation of water
laws, or the implementation of the Procedures for the Notification of Planned Measures.

vi) Establish good practice guidelines and indicators for each Priority in Figure 1.

Good practice guidelines are available from this project’s research and analysis, for harmonising
the regulatory frameworks for each dimension of water security, as per the Priorities in the
Harmonisation Framework (Figure 1):

¢ Planned Development and Climate Change Planning

e Equitable Access, particularly to promote equitable Water Allocation
¢ Benefit Sharing and Regional Integration

¢ Dispute Resolution

These good practice guidelines need to be reviewed and selected by ZAMCOM and adopted in
an official ZAMCOM Guideline for Good Practice. They should be made available to Riparian
States for the national water law and policy update and harmonisation process.

Similarly, indicators of good practice are available in the project reports and assessment
framework. Again, these need to be reviewed and selected by ZAMCOM for adoption in an
official ZAMCOM Results Framework for water law and policy harmonisation.

The guideline for good practice, and the indicators of good practice, together comprise the
Guideline for Harmonisation.
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vii) Establish a process for monitoring and evaluation of progress.

This process is made possible by the good practice guidelines and particularly the results
framework. Monitoring, and reporting on, progress made at each stage of the harmonisation
process is critical to: i) increasing the financial absorptive capacity of ZAMCOM; ii) ensuring that
one success leads to another (e.g. success in Priority 1 leads to and informs success in Priority 2),
and; iii) enabling adaptive management (i.e. learning by doing) throughout the harmonisation
process.

To conclude, in the spirit of applying an adaptive management approach to the harmonisation
process, it is recommended that the process for establishing the Guideline be implemented in
parallel with Priority 1 (as outlined below), through an iterative process
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B3.2 Priority 1 - Harmonise Regulatory Frameworks for
Planned Development

ZRB Member States generally recognise that development is uneven across the Basin, that countries
must be allowed to develop, and that fellow riparian countries are not in a position to prevent such
developments outright. Riparian countries further acknowledge that riparian states are entitled to
full information and data that allows them to assess the impact of proposed developments, and that
mitigation and/or compensation options should be proposed by the developing and impacted
riparian countries, in line with the principle of prevention of significant harm.

The Assessment of law and policy in the ZRB reveals a number of gaps pertaining to planned
development, the key gaps are summarised in Box 5 below.

Box 5. Priority 1: Planned Development in the ZRB

Planned Development Gaps in the ZRB

EIA regulations are not standardised, providing an uneven regulatory environment for Notifications

Whilst the ZAMCOM Notification Procedures (in terms of the requirements of the ZAMCOM Agreement and
Article 4 of the SADC Revised Protocol) aim to progress water security in the Basin, there is a recognised
gap in terms of EIAs. The ZAMCOM Notification Procedures, acknowledge that in order to be meaningful,
inter-State notification of planned measures should be accompanied by some form of EIA concerning the
transboundary impacts of the planned programme, project or activity in question. Although all countries in the
ZRB have EIA legislation in place, there is little consistency in approaches and requirements, particularly
around the basis for comprehensiveness, measurements and timelines. These gaps were highlighted in the
process and finalisation of the ZAMCOM Notification Procedures (Malzbender, D. pers.comms. 28th
September 2017). Furthermore, the situation could lead to disputes around the potential impacts of a planned
development, particularly in transboundary settings. Apart from Botswana, none of the ZRB Member States
make provision in their EIA legislation for transboundary ElAs. It is noted that countries such as Malawi,
Zambia and Zimbabwe require that domestic EIAs should indicate whether the environment of any
neighbouring state is likely to be affected, however, the extent of such an effect does not need to be
determined, and is not prescribed by any clear procedure. (Action Item 1.1)

ii) Notification Procedures are not explicitly provided for in national legislation

The overarching approach to international law in the Basin requires domestication of the provisions of
international agreements in order for these to take effect nationally (Shaw, 2008). Additionally, having
domestic legal notification requirements in place will ensure that all relevant departments, including the
environmental ministries, are aware of the requisite processes. This is particularly critical in situations where
the EIA permitting process is led by the Environmental Ministry which is also required to provide the
authorisation for the planned development. It would thus be useful to establish specific provisions for the
relevant notification procedures to be followed within the relevant EIA regulations of each Member State,
particularly for developments which have potential transboundary impacts. (Action Item 1.2)

iii) Few Member States include public participation provisions under the relevant water laws

Provisions that do exist are typically in accordance with limited scenarios, such as the development of an
outline plan, and are usually discretionary or absent in relation to the process for granting a water permit. The
extent to which public participation is required prior to, during, and after a development, is not consistently
addressed across the Basin. Moreover, most of the provisions that are in place, are open to interpretation,
particularly with regards to timeframes, extent, and coverage required. The general lack of public participation
provisions in the relevant water laws, is remedied to some degree by the fact that in addition to a water permit,
developments also typically require an EIA and environmental certificate/authorisation. The EIA processes in
most riparian states provide for comprehensive public participation processes. The situation however is
complicated by the need for transboundary EIAs for planned developments, where uncertainty as to the
degree of, and process for, conducting public consultation may lead to disputes. An issue such as
distinguishing between “stakeholder” and “public” consultation may appear small, but can lead to substantial
disputes if not addressed. Clarifying the requirements for public participation within basin level EIA procedures
or guidelines would bring about much needed certainty in this regard. (Action item 1.3)

iv) EIAs are not required to consider climate change impacts

All riparian countries’ climate Risk and Vulnerability Assessments note the severe risks and impacts of climate
change. However, national laws and regional agreements do not make explicit provisions for EIAs to consider
the impacts of climate change. Integrating climate change planning into NPs and thus EIAs, in a standardised
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manner, is critical for the future resilience of the ZRB. This, in line with lack of standards for sharing,
monitoring and reporting of key information, is likely to compromise ZAMCOM'’s delivery against key aspects
of its mandate. (Action Item 1.4)

v) A mechanism for costing and regulating shared benefits does not exist in the ZRB

Benefit Sharing is seldom an explicit provision of national laws and policies (Botswana is an exception).
However, there are many precedents and examples in the Basin and the region. The bilateral agreements
are premised on shared benefits; for example, the ZRA provides for energy benefit sharing between the two
signatory countries of Zambia and Zimbabwe. There is certainly no precedent or mechanism for Benefit
Sharing at a Basin-wide level, although most stakeholders believe this to be a critical requirement for
advancing the water security agenda across the ZRB. In particular, a basis for costing and regulating shared
benefits would be useful to ZAMCOM. The Benefit Sharing approach provides a useful negotiation
mechanism in terms of mitigating harm in relation to planned developments. (Action Item 1.5)

To support Planned Development (and other dimensions of water security, such as Equitable Access
and Benefit Sharing), accessing high quality, relevant information is vital to informing strategic and
operational decisions with scientific information, at catchment and transboundary levels.
Understanding national water stocks and consumption patterns is the departure point for strategic
water resource management, without which strategic planning is baseless and is likely to fail in
advancing water security. Also, ZAMCOM’s role as the curator of basin-wide information is clearly
identified in its objectives in Article 5 of the ZAMCOM Agreement. Thus, it is critical that the
harmonisation process address these policy and legislative gaps identified in the assessments to this
project, summarised in Box 6.

Lack of high quality available information poses a risk to national and Basin level resource planning.
This has a significant knock-on effect in terms of basin-wide allocation. As articulated in the UN
Convention, shared high-quality information is recognised as being indispensable to robust
stakeholder dialogue between sectors and riparian countries and to agreeing to planned
developments that have transboundary implications and could cause harm. Ultimately, water
governance is about people and not just water; thus, good water governance pivots on joint decision
making. Joint decision making is made possible by available and accurate data from all parties
concerned. Inadequate, or unevenly available information poses a significant risk to the
implementation of the forthcoming ZAMCOM Strategic Plan, where basin-wide allocation planning
will need to be underpinned by joint decision making.

Box 6. Data and information sharing in the ZRB

Data Gaps in the ZRB

i) Inadequate or unmaintained monitoring stations, compromise standardised sharing of data

Except for Botswana, all ZRB states have legislation that clearly mandates the monitoring and reporting of water
quantity and quality by specific government department. This notwithstanding, many monitoring station across
the Basin need to be rehabilitated or constructed, as identified by the ZAMCOM Rules and Procedures for
Sharing of Information and Data (2016). The unevenness or absence of monitoring stations prohibits the sharing
of quality data, as there is either no, or poor data available to share. This has implications for evaluating Planned
Developments. Riparian countries are likely to be evaluating developments of fellow riparian countries on the
basis of incomplete or inadequate information necessary to informed decision making (Action Item 1.6)

ii) Discretionary, rather than mandated powers underpin information monitoring and sharing
In terms of the national legislation of most ZRB countries, bodies responsible for information monitoring, within
the institutional arrangements of riparian states, are empowered to undertake this function but are not mandated
fo do so by law. This risk can be mitigated by strengthening the ZAMCOM Data Sharing Rules (see iii below).
(Action Item 1.7)

iii) Specific direction and guidance on data measurement and reporting is lacking
Usefully, the ZAMCOM Rules and Procedures for Sharing of Data and Information Related to the Management
and Development of the Zambezi Watercourse (ZAMCOM, 2016) (the Data Sharing Rules) adopts a Basin
development approach in that it provides for monitoring and sharing of socio-economic and environmental data
and is not limited to hydrological data. The Data Sharing Rules also provide for frequency of collection and
reporting and it is noted as good practice that the Rules and Procedures provide for an annual review. The ZRB
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countries, however, are not provided with specific guidance on what to measure and report. Furthermore, details
regarding the types of information that should be gathered, and the methods for gathering such data are not
explicitly stated in national water laws and policy. This leads to a situation of unevenness in both the quality
and flow of information nationally and across the basin. Moreover, the Data Sharing Rules (Table 1, Section
3) do not yet oblige Members to share certain key pieces of information such as evaporation, temperature,
sediment concentration, water quality, and rainfall. Although this can be amended during the Annual Review, it
is notable that the Rules explicitly exclude provisions that govern early warning systems and the process for
notifying other Member States of impending disasters. Furthermore, the Data Sharing Rules include
‘groundwater’ in the definitions of ‘watercourse’ and ‘hydrological data’. However, ‘groundwater’ is not
mentioned anywhere else in the Rules, and it is not specifically listed in the types of data that should be shared.
Groundwater is likely to play an increasingly important role as freshwater availability becomes more
unpredictable. This makes it important for increased climate resilience and enhanced water security of the Basin
as a whole; that countries monitor and report on this information. Doing so would greatly increase the Basin and
regional understanding of groundwater availability, use, risks and opportunities. (Action Items 1.8, 1.9, 1.10)

iv) ZRB Catchment level agencies do not have the capacity to provide quality data to national agencies

In addition to the aforementioned Rules and Procedures, ZAMCOM has established the ZAMWIS information
sharing system, and is in the process of augmenting this with a comprehensive Decision Support System (DSS).
These platforms rely on the availability of quality, relevant data from the national level, which in turn relies on
good quality and relevant data at the catchment level. This issue plays itself out most explicitly at the level of
catchment management agencies, where these mostly embryonic, under-capacitated institutions, are unable to
provide relevant, quality data to national agencies to factor into national planning, and to share with other
Member States. (Action Item 1.7)

v) Management of pollution and alien and invasive species: is not harmonised across the Basin.

The transboundary nature of watercourses means that the way in which a country manages pollution has
an impact on water beyond their borders. The need for a degree of uniformity is therefore recognised. A
centrally maintained list of pollutants and alien and invasive species (biota and aquatic weeds) as well as
associated standards for measurement (such as concentration levels) is necessary to enable
harmonisation. (Action Item 1.12)

Action items for Priority 1: Harmonising legislation and regulations to support
Planned Development

Important action items relate to the requirements to be addressed by both national and
transboundary EIAs, public participation processes, climate change considerations, benefit sharing
and information and data management.

Harmonised information and data management is already recognised as a necessity for the ZRB.
This is evident in the ongoing development of the ZAMWIS Hydro-Met Database and the DSS, as
well as at a regional level through the SADC-HYCOS project. It is further evidenced by the provisions
of the ZAMCOM Agreement and the Rules and Procedures for Sharing of Data and Information
Related to the Management and Development of the Zambezi Watercourse. For instance, Article 8(3)
of the Data Sharing Rules states that:

“The Member States agree that harmonised quality standards will be developed if and when
required. ZAMCOM will facilitate such harmonisation as stated in the ZAMCOM Agreement.”

The ZAMCOM Agreement provides more broadly for harmonised approaches to water resource
management, as discussed in the section on the rationale for harmonisation. Urgent application of
these provisions is suggested, given the critical information and data sharing gaps revealed through
this assessment (Box 2 in Section A3.4). Taking these steps would send strong signals to Basin
investors of ZAMCOM’s commitment to mitigating the risks associated with inadequate or
inaccurate information. A number of action items are proposed under the Priority for Harmonised
Regulatory Frameworks for Planned Development for the ZRB. These are outlined in Tables 3 and 4
below.

) Options Paper for Harmonisation of Water Law and Policy across the Zambezi River Basin

28



Priority 1 Action ltems

Table 3. Action items for Priority 1: Harmonising Regulatory Frameworks to support Planned Development

#

Action Item — Priority 1

Description

Process and outcomes

Good practice reference

1.1 | Develop transboundary EIA ZAMCOM develops a set of EIA requirements and | ZAMCOM establishes best practice under the | The Nile Basin is currently designing an
requirements and guidelines: guidelines that encourages basin-wide | ZAMCOM Best Practice Guidelines for Agreement that will oblige Member States to
A common set of EIA harmonisation, particularly regarding the necessary | Harmonisation to support Member States and | carry out EIAs for planned developments
requirements, or guidelines, considerations for transboundary ElAs. develops a set of guidelines for that might have adverse effects on other
developed for the Basin, detailing | Section 17(ix) of the ZAMCOM Notification Procedures | Transboundary ElAs in accordance with best | Member  States, and to  conduct
specifics around transboundary requires that the Technical Notification addressed to the | Practice for the Basin. environmental audits, where necessary
impact assessments, would ZAMCOM Executive Secretary includes “an executive (OneWorld, 2017. p.36).
enhance the implementation of the | summary of an EIA report including the findings of an | gutcome: Detailed transboundary EIA
ZAMCOM Notification Procedures, | assessment of transboundary impact and containing, as | requirements and guidelines that encourage
while also reducing the likelihood | a minimum, the contents outlined in Annex Il of the 1991 basin-wide harmonisation are established.
of disputes. Espoo Convention on Environmental Impact in a

Transboundary Context.” Annex Il of the Espoo (EIA)
Convention sets out nine aspects for inclusion, however
it does not describe detailed, transboundary water-
specific processes to guide Member States in
undertaking such an assessment. It also does not
include specific measurables that need to be considered
or the methods for determining such.

This aligns with action 2.6 of the ZAMCOM IWRM
Strategic Framework (2016): Develop and implement
guidelines for the use of proper EIAs and SEAs in
development planning

1.2 | National EIA legislation reflects Support Member States in a process to amend national | ZAMCOM facilitates a harmonisation process | Good practice is to be found in the
ZAMCOM Notification Procedures. | EIA legislation such that it requires that developers across the ZRB in accordance with the Botswanan Environmental Assessment Act

follow the relevant RBO Notification Procedures and ZAMCOM Best Practice Guidelines for (2011), which includes a legislative duty for

undertake transboundary EIAs where transboundary Harmonisation. the Minister of Foreign Affairs to submit a

impacts are a possible outcome of a planned notification, together  with relevant

development, and mandates a procedure for doing so. . . . information, to the affected country.

This is critical to alerting developers of the notification erEenien NEHEnel 2 ey SEten Wltr,“,n . Zambia’'s Act has a similar provision.

requirements. PAEITEEIT S reﬂfacts' 2SN NGB However, these provisions also need to be

Procedures and guidelines. . . o .

revised, with a specific duty to notify the
relevant RBO and follow the prescribed
procedures.

‘ 1.3 ‘ Establish best practice for public Legislation defines and maps out public participation

ZAMCOM leads the process of mapping out| The EU Water Framework Directive (WFD)
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# Action Item — Priority 1

participation processes; and
reporting requirements are set up.

Description

processes at national and basin level and in
accordance with best practice, particularly for the
undertaking of transboundary ElAs for planned
development.

This aligns with action 4.4.1 of the ZAMCOM IWRM
Strategy Implementation Plan (2016): Strengthen
participation through policy and legislation review and
revision throughout the basin states

Process and outcomes

best practice for the Basin under the ZAMCOM
Best Practice Guidelines for Harmonisation,
drawing on existing good practice in the Basin.

ZAMCOM amends the Rules for Data Sharing
in the annual review process to require that
information on public participation is shared
between Member States in the case of
transboundary developments, or developments
that have transboundary impacts.

Outcome: ZAMCOM Rules for Data Sharing
require information on public participation is
shared between Member States involved in
transboundary developments.

States
public

National legislation of Member
incorporates  best  practice for
participation process and reporting.

Good practice reference

identifies public participation (PP) as a way
to improve water management through
improved planning and decision making.
PP promotes accessibility leading to
transparency and trust, resulting in more
successful policy implementation (GWP,
2014, in Draft Comparative Analysis:
Supplementary Report 3, p22). Good
practice requires strong public participation
and stakeholder involvement
(Supplementary Report 3, p23).

Malawian legislation imposes a blanket
public participation requirement for any
decision taken under the Act.

1.4 | ElAs incorporate climate change. |ZAMCOM EIA requirements or guidelines specify how |ZAMCOM includes guidelines for how to|Indicator: National climate change policy
climate change be taken into consideration. integrate climate change in ElAs in the Best|aligns with Basin-wide stakeholder
Practi idelines for H. isation.
This aligns with action 3.4.1 ZAMCOM IWRM Strategy || actice Guidelines for Harmonisation ﬁ]“tizg":g‘czgts Z‘fpl’::r:’i:esa :g?mngff::ﬁrss
Implementation Plan (2016): Integrate strategies to Outcome: Best Practice Guidelines on how to| . P P 9 . P g
. . o f . ) . . climate change adaptation measures
deal with climate variability and climate change in integrate climate change in EIAs are
, . . ; . (Supplementary Report 3, p46).
national socio-economic development planning established.

1.5 | Benefit sharing mechanisms are ZAMCOM Notification Procedures are amended to ZAMCOM establishes  benefit  sharing The Senegal River Basin Development
incorporated into notifications of require that benefit sharing options are considered mechanisms/provisions through updating the Organisation (OMVS) provides a good
planned measures as a harm when proposing options for harm mitigation. Notification Procedures. in-line with the | Practice example of benefit sharing, based
mitigation measure. requirements  for  transboundary  ElAs. ©ON equitable sharing and joint ownership of

The Best Practice Guidelines  for|the watercourse and its benefits. The 1978

Harmonisation motivates for Member States to
incorporate benefit sharing options into national
legislation pertaining to transboundary ElAs.

Outcome: ZAMCOM Notification Procedures
are amended to require benefit sharing options
are considered.

Senegal River Convention declared that
water and power infrastructure constructed
under the OMVS would be “joint and
indivisible properties of Member States”
(Supplementary Report 3, p37; OneWorld,
2017, p32). The Member States share
costs, relative to the benefits that they gain.

Good Practice benefit sharing is available
in the National Water Policy of Botswana
details mechanisms for benefit sharing
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Table 4 Action items specific to harmonising Regulatory Frameworks for Information and Data Management

Process & Outcome

Action Item — Priority 1

Description

Good practice reference

1.6 |Establish a register of Develop a register of prioritised monitoring | ZAMCOM develops this under the annual review of the | The ZAMCOM Rules and Procedures for Sharing of
priority monitoring stations. | stations for construction and/or rehabilitation | ZAMCOM Data Sharing Rules, as per the function of Data and Information (2016) oblige Member States
across the ZRB, interfacing with the |the Technical Committee at Article 10(1)(c)(i) of the to share certain key data and information from a
ZAMWIS Hydro-Met Database and DSS|ZAMCOM Agreement. catchment/sub-basin level. Certain gauging stations
projects where necessary are identified as needing to be constructed or
Outcome: A register of monitoring stations prioritised reh?blméted however, no prioritisation of key
This aligns with action 4.3.3 of the ZAMCOM | for construction and/or rehabilitation across the ZRB is LAl
IWRM Strategy Implementation Plan (2016): | established.
Improve basin-wide data collection systems
1.7 | Mandate national and Review and amend national ZAMCOM establishes best practice under the Mozambique’s National Water Law 16/91 of 3
catchment level agencies to | legislation/regulations to mandate national | ZAMCOM Best Practice Guidelines for Harmonisation | August 1991 Article 18 - Regional Water
monitor and report, and the | and catchment level agencies to monitor to support Member States when revising national Administrations is responsible for "collecting and
establishment of national and report on specific hydrological and regulatory frameworks, leading to basin-wide maintaining updated hydrological data necessary
focal points for cooperation | meteorological data in a standard format, harmonisation. for the management of hydrographic basins." No
on transboundary water based on ZAMCOM issued guidelines. Include the establishment of national focal points for specific information is listed.
information cooperation on transboundary water information within
This aligns with action 4.3.2 of the ZAMCOM | the guidelines. Similarly, Zambia’s Water Resources Management
IWRM Strategy Implementation Plan (2016):| Outcome: National and catchment level regulations Act 21 of 2011 provides that Catchment Councils
Harmonise data measurement and storage | mandating monitoring and reporting of specific have a duty to monitor hydrological, hydro-
methods hydrological and meteorological data are established geological and water quantity data. No specifics are
and harmonised. referred to.
1.8 | Update the Data Sharing Update the Data Sharing Rules to include | ZAMCOM leads the prioritisation process as part of the | The Hydrological Data Sharing Protocol of the

Rules and establish a
timeline for delivery of key
information

priority information such as specifics on
socio-economic & environmental data, water
quality/pollution monitoring requirements, as
well as equipment standardisation.

Develop a timeline as part of the annual
review of the ZAMCOM Data Sharing Rules,
that outlines when it will become obligatory
to report on the various data types.

This aligns with action 4.3.1 of the ZAMCOM
IWRM Strategy Implementation Plan (2016):
Strengthen data and information sharing
protocol for further operationalisation of
ZAMWIS

annual review of the Data Sharing Rules (Section 7).

ZAMCOM develops a timeline as part of the annual
review of the Data Sharing Rules (Section 7).

Outcome: Data Sharing Rules are updated to include
priority information and a timeline for delivery of
information is established.

Permanent Okavango River Basin Water
Commission (OKACOM) refers as a regional good
practice example, where water quality parameters
are set and where there is agreement to use
standard sampling equipment and analytical
methods (OneWorld, 2017).
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Action Item — Priority 1

Description

Process & Outcome

Good practice reference

1.9 | Explicitly include early Explicitly include provisions for the |ZAMCOM includes this as an agenda item as part of the | In the Dniester River Basin, measures aimed at
warning and disaster governance of early warning and disaster| annual review of the ZAMCOM Data Sharing Rules | improving flood prevention were implemented by
monitoring and reporting in monitoring & reporting processes. (Section 7), as per the function of the Technical | installing automatic water level monitoring stations
the Data Sharing Rules. Agree standardised parameters and Committee at Article 10(1)(c)(ii) of the ZAMCOM | upstream so that the information is quickly available

processes for notifying Member States as Agreement. downstream, enabling downstream  riparian

early warning of disasters and extreme |ZAMCOM establishes best practice under ZAMCOM | countries to make timely flood protection decisions.
events, in accordance with best practice. | Best Practice Guidelines for Harmonisation to support Through the International Sava River Basin
Member States in enacting the requisite legislation  commission; the Protocol on Flood Protection to the
This aligns with action 3.23 of the ZAMCOM when revising their national laws. Framework Agreement sets the conditions for the
IWRM Strategy Implementation Plan planning and implementation of flood related
(2016): Strengthen and encourage i o . measures. The Protocol acknowledged the need for
collaboration of existing early warning Outcome: Best practice gw'dellnes are establl§hed to adaptation measures and set up a pilot project linking
institutions support Member States to include early warmning and | fiood risk management planning and climate change
disaster monitoring and reporting in requisite | assessment in the river basin. In order to establish
regulations. appropriate flood risk management objectives, a

basin-level assessment was undertaken, which
yielded valuable information on the impact of climate

change on temperature and precipitation trends, and

on the hydrologic regime of the Sava River.
1.10 | Provide for groundwater Determine and specify groundwater data | Review the role of groundwater in terms of the mandate | The UN Convention defines “Watercourse” as "a

data collection.

collection requirements, as well as a timeline
for when Member States are required to start
providing such information.

This aligns with action 4.3.4 of the ZAMCOM
IWRM Strategy Implementation Plan (2016):
Priority improvement of data and knowledge
base in groundwater resources

of ZAMCOM and include groundwater as an agenda
item under the annual review of the Data Sharing Rules.

ZAMCOM develops groundwater guidelines as part of
the Best Practice for incorporation into national laws and
policy included in the ZAMCOM Best Practice
Guidelines for Harmonisation.

Outcome: Ground water collection requirements and
related timelines to reporting collection are established
as part of the ZAMCOM Best Practice Guidelines for
Harmonisation.

system of surface waters and ground waters”.

The ZAMCOM Data Sharing Rules include

groundwater in the definiton of the Zambezi
Watercourse; however, it does not address
groundwater at any procedural or substantive

provision in the document.

The Bellagio Draft Treaty (Hayton and Utton, 1989),
the Berlin Rules (ILA, 2004) and the Genevois Treaty
(Genevois, 2008) provide the most comprehensive
guidelines for management and allocation of both
surface water and groundwater resources (Anon,
2013).

Under the OKACOM Hydrological Data Sharing
Protocol, the Commission recently identified that the
Protocol needs to be amended to explicitly include
groundwater (OneWorld, 2017).
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Action Item — Priority 1

Description

Process & Outcome

Good practice reference

1.11 | Develop a set of technical ZAMCOM develop and agree to a set of | ZAMCOM agrees to this approach as an agenda item in | The Hydrological Data Sharing Protocol of the
indicators for harmonised technical indicators for information and data | the next annual review of the Data Sharing Rules and | Permanent Okavango River Basin  Water
information and data management at a national level (including| commences a process for contracting technical| Commission (OKACOM) refers as regional good
management. specific socio-economic & environmental | consultants to develop the Indicators under the auspices | practice example, where water quality parameters

data), and include such in the ZAMCOM | of the DSS development, or within the Data Sharing|are set and where there is agreement to use
Best Practice Guidelines for Harmonisation | Rules as per Article 8(3) that provides for ‘harmonised | standard sampling equipment and analytical
as well as within the Data Sharing Rules. quality standards’ to be developed if and when required, | methods (OneWorld, 2017).
Support Member States, through fund to ‘facilitate such harmonisation as stated in the
raising and technical support, to implement | ZAMCOM Agreement.
th'e technical ?ndicators and to harmonise | Qutcome: An agreed upon set of technical indicators for
with best practice. information and data management at a national level is
Aligns with action 4.3 ZAMCOM IWRM | developed.
Strate Implementation Plan (2016):
9y P ! L ( ) Support mechanisms to assist Member States to
Improve and expand basin-wide water| B . -
, . implement technical indicators and harmonise with best
resources data collection, processing and } i o i
. . practice are identified and considered.
information transfer systems
1.12 | Develop a guideline for ZAMCOM develops a guideline for| ZAMCOM develops this guideline, specifically to identify | The transboundary Finnish Norwegian River Basin

harmonising management
of prohibited substances
and aquatic weeds.

prohibited substances, with a centrally
maintained list of pollutants, alien & invasive
species (biota & aquatic weeds), associated
standards for measurement & reporting,
appointing national focal points. A Basin-
wide guideline for pollution, alien invasive
species, & aquatic weeds would contribute
significantly to the advancement of water
quality in the Basin. Such a guideline is well
within the ZAMCOM mandate, significantly
enhancing harmonisation across the Basin.

Aligns with action 2.3.1 ZAMCOM IWRM
Strategy Implementation Plan (2016):
Harmonise legislation on control of aquatic
weed control, and 2.3.2, set up national focal
points on aquatic weed control, as well as,
2.3.4, initiate joint monitoring and survey of
aquatic weeds proliferation

Aligns with action 2.2.1 ZAMCOM IWRM
Strategy Implementation Plan (2016): Set up
integrated water quality monitoring systems,
and 2.2.2, harmonise legislation and
enforcement systems on water quality

applicable thresholds, standards and quality objectives
and to: (i) set joint water quality objectives and criteria;
(ii) establish techniques and practices to address
pollution from point and non-point sources; (iii) establish
lists of substances, the introduction of which into the
waters of a shared watercourse is to be prohibited,
limited, investigated or monitored; and (iv) establish
national focal points on aquatic weed and pollution
control. This guideline and database could be stand-
alone or form part of the ZAMCOM Best Practice
Guidelines for Harmonisation.

Outcome: A guideline for the management of prohibited
substances and aquatic weeds, including joint water
quality objectives and techniquesto address pollution, is
developed.

District (FNRBD) monitors and manages water
quality, based on the EU’s Water Framework
Directive (WFD). FNRBD lists sources of pollution
and alien & invasive species. Good practices include:
i) decentralisation & public participation: county
councils, with local stakeholders in a River Basin
District Board (Draft Comparative Analysis, p16); ii)
Riparian states coordinate measures and share
water management plans; iii) monitoring, reporting
and alignment of methods around M&R across all
riparian countries; iv) ecological and chemical
classification of water (by sampling); iv) protected
areas; v) regular communication between riparian
countries; vi) economic analysis of water (water
pricing).

Dublin Water Principles;

v) National law/policy recognises the importance of
integrated management of trans-boundary river
basins
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B3.3 Priority 2: Harmonise Regulatory Frameworks for
Equitable Water Access and Allocation

With water scarcity likely to increase in the ZRB, Member States have recognised the importance of
a basin wide water allocation strategy to mitigate against this risk, and have initiated the process of
developing such. Key to this strategy is Member States’ agreement on the most strategically
advantageous allocation of water resources across the Basin, as the basis for prioritising the most
beneficial use thereof for the collective, so as to enhance Basin-wide resilience.

Given the limited availability of water in the ZRB, achieving equitable allocation of such resources
requires a basin-wide approach. Such a Basin-wide approach requires a thorough understanding of
socioeconomic and environmental conditions across the basin, in order to inform the development
of a basin-wide allocation strategy. For this reason, it is important that bringing national regulatory
frameworks into line with trends in international water governance in the ZRB provide for the
collecting and sharing of key socioeconomic and environmental data to inform the policies and plans
for the ZRB. This means that Member States collect, and share socioeconomic and environmental
data with ZAMCOM (As discussed in Priority 1), to underpin a basin wide approach and to facilitate
a basin wide water allocation strategy.

Box 7 gives an overview of the factors affecting the current status of water allocation in the ZRB,
based on the results of the aforementioned Assessment.

Box 7. Water allocation in the ZRB

Water allocation gaps in the ZRB

i) The ZAMCOM Agreement does not address the issue of water allocation, and there is no agreed upon
mechanism for determining equitable allocation across the ZRB. Internationally, there are differing views as
to which factors should take precedence in determining equitable allocation. It remains to be determined
whether the driving factor should be the population dependant on the resources, the portion of the basin within
a particular territory, or where such allocation is likely to generate the most economic returns — or a
combination of these. Whilst Member States have displayed a willingness to probe this question, through the
commissioning the development of the Strategic Plan for the ZRB, it will be difficult for any consensus around
this issue to be reached without an agreed upon basis for determining what would be considered equitable.
Determining equitable allocation would need to address the question of what is considered to be equitable
and reasonable utilisation (ERU). Hence, Member States need to work towards building a common definition,
and understanding of ERU, including all the factors than need to be considered, and the how to apply them,
thus paving the way for the Basin to understand and plan for current and future consumption patterns and
scenarios, to include the climate change factor. The ZAMCOM Agreement foresees this need, and at Article
13(2) requires that ZAMCOM develops Rules of Application of the principle of Equitable and Reasonable
Utilisation. These Rules have not yet been developed, and there is thus an imperative on Member States to
work together to do so.

i) There is no mechanism to guide cost and benefit sharing in the ZRB. Water allocation is premised by
benefit sharing approaches and is based on the principle of equitable and reasonable utilisation. Benefit
sharing approaches recognise the economic value of water resources across a basin, thus providing the
imperative for negotiation and collaboration between riparian countries for the sharing of both the costs and
benefits associated with maximising the economic value of the water resources. However, benefit sharing is
not explicitly evident in the laws, policies or plans of seven of the eight riparian countries. Only Botswana
makes provision for ‘guidelines’ for applying a benefit sharing approach in a transboundary context; although
these guidelines have not yet been developed. Thus, there is no precedent or mechanism for benefit sharing
at a basin-wide level, other than the aforementioned provision of the Notification Procedures. This is in spite
of the fact that stakeholders highlight that benefit sharing is a critical requirement for advancing the water
security agenda. There are however, examples and precedents in the Basin and the region where the benefit
sharing approach is followed at a bilateral level. Most bilateral agreements, and Memorandums of
Understanding (MOUs) between two countries, are in fact predicated by shared benefits. An example thereof
is an MOU between Mozambique and Swaziland on energy, mineral resources and water resources (2016).
Other examples of good practice in bilateral benefit sharing-based agreements in southern Africa are: i) the
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Zambezi River Authority (ZRA) which provides for energy benefit sharing between the Zambia and Zimbabwe,
and; ii) the Lesotho Highlands Treaty between Lesotho and South Africa (1986) on the Orange-Senqu River
Basin (also shared with Botswana and Namibia), designed to derive mutual benefits (particularly energy), for
the two countries, through the “enhancement, conservation and equitable sharing of the water resources”. A
good practice example of joint investment planning and management using a cost and benefit sharing
approach is the Senegal River Basin, coordinated by its commission, the OVMS.

i) Despite some examples of agreements on shared benefits across Africa, co-benefits and trade-offs are
not well understood in the context of the ZRB. A consequence thereof is that trade-offs between water uses
and riparian countries, i.e. where one use is explicitly prioritised over another, are often shied away from.
Decision makers are reluctant to make trade-off decisions in the absence of justifiable arguments that rely on
coherent information. This often results in lost opportunities for sharing the co-benefits that joined-up resource
management of a shared river basin could others bring about. The co-benefits can include job creation,
poverty alleviation and improved equality; central development issues in any African state (Petrie, 2017).

i) Not all countries have national and sub-national water allocation policies in place, and national water
allocation planning is inadequate.

The laws of most of the countries reviewed require that the relevant minister develop a National Master Plan,
Water Balance or Water Management Strategy, for the country. These national plans often are required to
reflect various catchment management strategies and catchment supply and demand plans. The manner in
which this is achieved is not uniform. For example, some countries have catchment level supply and demand
strategies only (e.g. Zimbabwe), whilst other countries have only outline plan/master plan requirements (e.g.
Botswana). It important that countries have a legal requirement to develop a publicly available document that
sets out national water supply and demand. Most of the countries reviewed do not have legislative requirements
for the specific level of detail and content that a master plan/water balance should contain in terms of good
practice. Few countries can provide sufficient information to determine the national water balance (stocks and
demand) and related demand forecasts required to underpin allocation policies. Thus, the ability to plan and
prioritise allocation of available water resources both nationally and across the Basin is compromised. Typically,
the national water laws of riparian countries only require a focus on available supply at the national level and
to then make a determination of demand. Where demand exceeds supply, there is a related requirement to
propose technological, efficiency and other measures to ensure that supply is able to meet demand. (Action
Item 2.2)

iii) Most countries do not take transboundary considerations into account in national allocation plans

Zambia, for example, requires the Minister to take “international obligations” into account when formulating
water allocation plans, however most countries lack such a provision. When assessing the available water
supply and demand, decision makers need to know that they must also consider the agreed rights of existing
water users of upstream and downstream states. Where a basin-wide allocation plan is in place, it will be vital
that such a provision is contained within national laws or policies in order to give operational effect to the
provisions of such a plan. (Action item 2.2)

iv)A developmental, basin-wide approach is needed in the ZRB

The ZAMCOM Agreement (Articles 12, 13) incorporates the ‘principle of sustainable development’, and
includes many basin-wide developmental considerations, such as social, economic and environmental needs.
These are important considerations when developing further rules, procedures and strategies for the Basin.
The view taken by the International Court of Justice in the Pulp Mills case (Argentina v. Uruguay) demonstrates
that the interpretation of the principles of international law is moving to a wider developmental approach that
considers the basin as a whole. The development of a transboundary water allocation plan, or strategic action
plan for the basin would be greatly strengthened by Member States being obliged to share specifically agreed
upon socio-economic and environmental information, fostering an understanding of national water priorities
and development scenarios. A basin wide allocation strategy would need to be underpinned by such
information, to be able to determine what constitutes equitable allocation. As a result of this pressing need,
ZAMCOM needs to codify the evolving obligations for Member States when it comes to sharing data that
unlocks basin-wide water allocation (Action Item 2.3)

Action items for Priority 2: Harmonise Regulatory Frameworks for Equitable Water
Access and Allocation

Action items for Priority 2 include incorporation of benefit sharing and equitable allocation; national
allocation policies and plans, that include taking transboundary /international obligations into
account; and the duty to share socio-economic and environmental data in new policies/plans (Table
5). Notably, the Data Sharing Rules provide for sharing of socio-economic and environmental data.
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Priority 2 Action ltems

Table 5 Action items for Priority 2: Harmonising regulatory frameworks to support equitable water allocation

# Action Item — Priority 2

Description

Process and outcome

Good practice reference

2.1 | Incorporate equitable and | Recognition of equitable and reasonable utilisation | ZAMCOM develops Rules of Application of the The Zambezi River Agreement between Zambia
reasonable utilisation (in as a key principle and the basis for the allocation of | principle of Equitable and Reasonable Utilisation in and Zimbabwe is a good practice example of
addition to benefit sharing) | water in the Basin, premised by benefit sharing line with Article 13(2) of the ZAMCOM Agreement. benefit sharing in action where neighbouring
into basin and national mechanisms. ZAMCOM develops guidelines for the incorporation of states share available water resources as well
level regulatory equitable and reasonable utilisation, and a benefit as the costs and benefits of constructing and
frameworks. This aligns with action 3.4.1 of the ZAMCOM IWRM | sharing mechanisms into national regulatory operating a hydroelectric dam.

Strategy  Implementation  Plan  (2016): frameworks, including the associated considerations | The Lesotho Highlands Treaty between Lesotho
Strengthen  coordination ~ with  ongoing | s per Article 13(2) and Article 13(3) of the ZAMCOM | and South Africa is another example of good
programmes in the basin Agreement, incorporated into the Best Practice practice in the region.
Guidelines for Harmonisation. The OVMS (Senegal River Basin) provides an
The ZAMCOM Strategic Action Plan incorporates excellent African model for structured planning,
benefit sharing as a consideration for determining investment and benefit sharing.
equitable jallocation.of water resources in the ZRB, Botswana’s National Water Policy (2012) at
and describes possible trade-offs. Paragraph 12.1.6 provides for guidance for the
management of internationally shared boundary
Outcome: Rules of Application of the principle of water SETEs including benefit sharing
Equitable and Reasonable Utilisation are developed, | Mechanisms. The Integ.ra.ted Water Resource
as are guidelines for Member States to incorporate Managemen.t Water Efficiency Plan (IWRN_"WE)
equitable and reasonable utilisation and benefit makes mention of the need to share b'e.neflts of
sharing into requisite regulatory frameworks. transboundary water resources. Specifically, the
policy notes that there should be a guideline for
benefit sharing mechanisms for multi-purpose
hydraulic infrastructure.
2.2 | Draw up water allocation Member States draw up and share national and | ZAMCOM draws up guidelines for national water The Jordan Israel Peace Treaty is deemed

policies and plans at the
national level that address
international/transboundary
obligations.

subnational (catchment) water allocation plans,
underpinned by reliable data on current and predicted
future water availability and consumption.

Allocation plans should include transboundary
obligations, addressing the role and interface with
Basin Allocation Strategies.

This aligns with action 2.5.2 of the ZAMCOM IWRM
Strategy Implementation Plan (2016): Develop

allocation policies and plans within the Best Practice
Guidelines for Harmonisation.

Member States draw up water allocation policies and
produce water allocation plans.

ZAMCOM draws up a Guideline for addressing
transboundary obligations in water allocation policies
and plans within the Best Practice Guidelines for
Harmonisation.

successful, precisely because of the level of
comprehensive detail it provides regarding
allocations, including aspects of volumes, costs,
responsibilities, timing and access.

According to the “Johnston Accord” for the
Jordan River; national allocations were based
on the total in-basin agricultural need,
irrespective of national borders, with the
understanding that each country could then use
the water as it wished, including to divert it out-
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# Action Item — Priority 2

Description

catchment management plans incorporating areas of
tourism value such as game management areas and
wetlands

Process and outcome

Outcome: Guidelines for the establishment of
national water allocation policies and plans are
developed and disseminated.

Member States develop water allocation policies that
address transboundary obligations.

Good practice reference

of-basin.

23

Understand and plan for
consumption patterns,
future consumption
scenarios, and climate
change

Include current and projected water consumption
patterns as related to national water stocks under
future scenarios, including climate change into
national and sectoral planning, including national
allocation plans and strategies. Without quality
information available, planning around national
allocations becomes impossible to do with any
accuracy. This in turn affects the ability of riparian
states to agree on basin level allocations and
prioritisation. What appears to be most lacking is an
understanding of the consumption of water resources
by the different economic sectors of riparian states,
and projections of how consumption patterns are
likely to change as a result of climate change,
population growth, rapid urbanisation and economic
development

This aligns with action 3.1 of the ZAMCOM IWRM
Strategy Implementation Plan (2016): Improve the
knowledge base on climate variability and climate
change and their impacts on water resources, as well
as action 3.4.1, namely, integrate strategies to deal
with climate variability and climate change in national
socio-economic development planning

ZAMCOM facilitates the development of these
scenarios through or supplementary to the SP, and
particularly to be incorporated in, or inform the
ZAMCOM Best Practice Guidelines for
Harmonisation.

Future basin-wide allocation plans need to be
underpinned by national level information, to be able
to determine what constitutes equitable allocation.
ZAMCOM needs to codify the evolving obligations for
Member States in this regard. There are four ways in
which such codification could take place: i) include
these obligations in the early renditions of the SAP,
where basin-wide allocation of water resources is
identified as a strategic imperative that requires that
Member States share identified information in a
specific manner; ii) include specific information
relating to socio-economic, environmental, and
development considerations in the ZAMCOM Data
Sharing Rules; iii) develop such information sharing
imperatives as part of the Rules of Application of the
principle of Equitable and Reasonable Utilisation,
which ZAMCOM has yet to develop as per Article
13(2) of the ZAMCOM Agreement, and; iv) ZAMCOM
develops a separate Basin Allocation Policy that will
inform the inclusion of a basin-wide allocation strategy
in the SP

Outcome: Projections of water consumption patterns
that consider climate change and demographic and
economic changes are developed in the ZRB and
utilised for planning and equitable allocation.

The 2011 Okavango River Basin
Transboundary Diagnostic Analysis (TDA) is
based on specialist country reports, developed
for each Member State. A set of scenarios for
possible future water development pathways
are premised on: i) a status quo assessment of
the Basin (natural environment and people)
coupled with a macro economic and
governance structure overview; and ii) a
comprehensive Integrated Flow Assessment
(IFA), a major component of the TDA, that
established the potential ecological, economic
and social implications of each scenario,
conducted by a multidisciplinary team of
scientists drawn from each Member State. The
data and knowledge gathered from the IFA are
now housed in a custom-built repository which
functions as a decision support tool for Basin
management. The IFA also established a
process for predicting change in the Basin.
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B4 | A Process for Harmonisation

Operationalising the Framework for Harmonisation detailed in Part B requires an overarching
strategy and plan. Such a Harmonisation Strategy and Action Plan could be a subset of the
forthcoming SP, or it could be implemented as a stand-alone initiative. The strategy and plan would
encompass a structured harmonisation process whereby ZAMCOM establishes specific working
groups, as mentioned earlier, and in a process outlined below (Section B4.1). These working groups
are mandated to review and develop the means of implementation for each Priority, such as the
various policies and guidelines recommended in the Action Items above.

Approval of the working groups is necessary, and should follow the process outlined below. The
findings and outcomes from each working group would likewise need to be approved by following a
similar process.

B4.1 | Establishing the working groups

The Secretariat is empowered by Article 11(6)(1) of the ZAMCOM Agreement to make
recommendations to the Technical Committee (ZAMTEC) on the harmonisation of national water
policies and laws of Member States. In line with this provision, the Secretariat may request that
ZAMTEC establish ad hoc or standing working groups, as per Article 10(2)(D), comprising
representatives from Member States as may be necessary for the implementation of the Agreement.
Specifically, this entails implementing the harmonisation objective at Article 5(g) of the Agreement.
Once established, each working group would undertake its mandate and produce the outcomes
detailed below, under the mandate of ZAMTECH, and directly reporting to this body.

The outcome(s) of the working group(s) would be in the form of a recommendation in accordance
with Article 10(2) (b) regarding recommendations to the Council on the harmonisation of water laws
and policies of Member States. The Council would then approve the recommendations, as per Article
8(a); “adopt policies and decisions, and provide other necessary guidance on the promotion, support
and coordination of the efficient management, sustainable development, and reasonable and
equitable utilisation of the water resources of the Zambezi Watercourse”.

The working groups should be established to focus on incorporating the relevant Priorities and
Action Items into their recommendations.

A Priority Cluster focus or an Outputs focus

The working groups could be structured in two different ways depending on the focus - either a
Priority Cluster focus or an Outputs focus. Figure 2 below outlines a possible structure for the
working groups with focus on the Priority Clusters, detailing the necessary functions. Figure 3 below
outlines an alternative structure for the working groups, with the focus rather on the Outputs.

Working Group Structure A — Priority Cluster focus

In Structure A, four separate working groups are established, with each group aligned to one of the
two Priority Clusters for Harmonisation proposed above. An additional Working Group develops the
overarching Guideline for Harmonisation. In this structure, each working group focuses on
developing the means for operationalising each of the Priority Clusters, through implementing the
Action Items detailed for each Priority.

Figure 2. Working Group Structure in accordance with Priority Clusters
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Working Group 2:
Harmonise Regulatory Frameworks for Planned
Development & Climate Change Planning

Working Group 4

Harmonise Regulatory Frameworks for Benefit
Sharing and Regional Integration

dimensions of water security

Working Group 5

Harmonise Regulatory Frameworks for Dispute
Resolution

Working Group 1: Develop Best Practice Guideline and
Results Framework for Harmonisation across the six

Working Group Structure B — Output focus

As an alternative to the above, working groups may be structured in terms of the desired
outcomes/outputs of the harmonisation process as in Table 6 below. In this approach, working
groups are set up in accordance with the guidelines, revisions to policies, etc. desired.

In addition to the recommendations of the working groups to ZAMTEC, a series of tools and
guidelines and other outputs will be produced. These are outlined in Table 6.
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Table 6 Action Items and Outputs, per Working Group

Working Groups Action ltems and Outputs

ZAMCOM Best Practice
Guidelines and Results
Framework for Harmonisation

Develop:

Interpretations of key
international water law
principles; and guidelines for
codifying these in national
laws and policy

Guidelines for best practice of
prioritised areas for aligning
regulatory frameworks with
trends in international water
governance through
harmonisation

Guidelines for transboundary
cooperation relationships with
national laws

Protocol for  addressing
language barriers

Guidelines  for institutional
arrangements for national and
sub nation water management
structures

Strategic Plan — aspects for
water law harmonisation

Notification Procedures —
aspects for water law
harmonisation

Priority 1: Harmonise Regulatory Frameworks for Planned Development & Climate
Change Planning

Develop:
Transboundary EIA requirements and guidelines
Guidelines for national EIA legislation to reflect ZAMCOM Notification Procedures
Guidelines for public participation processes and reporting requirements
Guidelines for incorporating climate change into EIAs
Benefit sharing mechanisms/provisions

Guideline for harmonising management of prohibited substances and aquatic weeds. Review
the role of groundwater in terms of the mandate of ZAMCOM, and develop relevant
groundwater guidelines, in accordance with the ZAMCOM IWRM Strategy and Action Plan

Guidelines for mandating national and catchment level agencies, and include the
establishment of national focal points for cooperation on transboundary water information
within the guidelines.

Standardised parameters and processes for notifying Member States as early warning of
disasters and extreme events, as per the function of the Technical Committee at Article
10(1)(c)(ii) of the ZAMCOM Agreement.

Technical indicators for harmonised information and data management
Amended for reporting on public participation procedures
Timeline for delivery of key information

Register of priority monitoring stations, as per the function of the Technical Committee at
Article 10(1)(c)(i) of the ZAMCOM Agreement, reviewing what has been done with the
ZAMWIS Hydro-Met and DSS project, as well as the SADC-HYCOS where relevant

Provision for a basin-wide database of alien invasive species and prohibited substances, with
specifics around monitoring and reporting standards and processes

Provision for monitoring and reporting on specific socio-economic and environmental data

Review the role of groundwater in terms of the mandate of ZAMCOM and develop
groundwater monitoring and reporting provisions

Provision for a disaster risk early warning notification process

Priority 2: Equitable Access and Water Allocation
Develop:

Rules of Application of the principle of Equitable and Reasonable Utilisation (iteratively with
the Guideline)

Guidelines for Member States to incorporate equitable and reasonable utilisation (and benefit
sharing) into requisite regulatory frameworks.

Guideline for addressing transboundary obligations in water allocation policies and plans

Scenarios for consumption patterns, future consumption scenarios, and climate change

Develop:
Benefit sharing mechanism for determining equitable allocation of water resources in the ZRB

Water Allocation Strategy that refers to good practice for harmonised laws and policies for
water allocation

Scenarios for consumption patterns, future consumption scenarios, and climate change

Develop:
Transboundary EIA guidelines, including provisions for public participation
A Benefit sharing mechanism
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Part C provides the evidence base for the Framework for Harmonisation presented in Part B. Part C
summarises, at a high level, the gaps in the regulatory frameworks in the countries across the Basin.
These gaps were identified through the Comparative Assessment and Gap Analysis (the Comparative
Assessment) of the national water laws in the ZRB presented in Supplementary Reports 4 & 5 to this
Paper. This process entailed assessing and then comparing all the water-related policies and
legislation of the countries in the ZRB, against a set of indicators of good practice for water resource
management (outlined in section A1). A full analysis of the findings of the Comparative Assessment
can be found in Supplementary Reports 4 & 5. Member States are directed to Supplementary Report
4 for the results of the comparative assessment of the laws and policies of each of the states against
a set of indicators of good practice for water resource management.

Additionally, Annexure B provides an excerpt from a table of comparison of National EIA provisions.
This is illustrative of the information provided in the overall Comparative Assessment and Gap
Analysis — but allows individual Member States to see how their own laws and policies have been
rated. The full table is available in the project Dropbox folder.

The Comparative Assessment is predicated on a set of indicators of good practice (Indicators) that
underpin water security in the ZRB. These Indicators were developed for this assignment as detailed
in Supplementary Report 4. The Indicators are grouped across the six dimensions of water security
discussed at the outset, namely Equitable Access, Planned Development, Benefit Sharing, Regional
Integration, Dispute Resolution, and Climate Change Planning.

C1 | Comparative Assessment Summary: Graphs

The quantitative results of the Comparative Assessment of the countries of the ZRB have been plotted
out in a series of radial graphs below. The first graph, Figure 4, gives an overall picture across the
ZRB. Figures 5 to 10 give a comparative indication of the general level of equivalence of water law
and policy of each Member State, as measured against the indicators of good practice. These graphs
give a high-level indication of scores, using an aggregate of indicators under each dimension.
Annexure C specifies which of the indicators of good practice have been aggregated to form the nodes
used in the graphs below. It is important to note that the graphs are for illustrative purposes only
and cannot show absolute values. In some instances, where countries have scored the same for a
particular aggregated indicator, the radial lines have been adjusted slightly in order to make the
otherwise overlapping lines visible. For a full perspective of how each Member State has scored
against each indicator of good practice, please refer to Annexure 3 to Supplementary Report 4.

Box 8. How to interpret the radial graphs

Interpreting the radial graphs, using Figure 5 (section C3) as an example

Figure 5 shows the comparative assessment for Equitable Access across the ZRB.

The relevant Indicators have been aggregated into six related aspects of Equitable Access: Monitoring and Reporting; EIA
Regulations; International Law Principles; Allocation Planning; Water Resource Management; and Prohibited Substances
and Aquatic Weeds.

Each aspect assessed appears as a point or node on the graph, and is scored from 0 at the centre to 100 at the outer edge,
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as indicated. A zero score indicates no compliance with the indicators; 100 indicates a high level of compliance.

C2 | Overall Score of Member States relative to Good Practice

No single country in the ZRB can be said to have laws or policies in place that completely address the
indicators of good practice for water resource management; and different countries have made
progress in different areas of water law and policy. This informs the need for bringing national
regulatory frameworks into line with trends in international water governance as the key driver for
harmonisation detailed in section A1.

Figure 4 below provides the aggregated score of each country for each dimension of water security.
This graph indicates that water resource management, as assessed through the lens of Equitable
Access, is generally well addressed across the Basin, as are Planned Development and Regional
Integration. However, there are key gaps that need to be addressed across all countries as well as at
a Basin level, in order to enhance cooperative water resource management. There are more obvious
gaps with regards to Climate Change Planning and Dispute Resolution mechanisms, which are
poorly addressed by most countries. Most countries do not address Benefit Sharing at all.

Figure 3. The aggregated score of each country for each dimension of water security

Overall Score Relative to Good Practice

== Angola == Botswana Malawi == \ozambique

=== Namibia Tanzania e 7ambia e—7imbabwe

Equitable Access

Climate Change Planning Planned Development

Regional Integration Benefit Sharing

Dispute resolution

Source: OneWorld, 2017, based on analysis from the Comparative Assessment & Gap Analysis
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C3 | Equitable Access

Figure 5 below shows the results of the assessment of the dimension of Equitable Access, made up
of 75 indicators of good practice grouped into six key focus areas:

Water Resource Management

Monitoring and reporting

Inclusion of International Law principles (e.g. Equitable and Reasonable Use)

Water allocation planning

Prohibited Substances and Aquatic Weeds

EIA regulations (Note: these are discussed under the next section: Planned development)

Water resource management: There are large inconsistencies between countries in how this is
addressed, which can have negative consequences for upstream and downstream neighbouring
states. It is important that Member States, in revising their regulatory and policy frameworks, work
towards developing law and policy in a way that is harmonised with good practice in order to mitigate
against such negative consequences. Member States should refer to the Detailed Country
Assessments; Annexure 3 to Supplementary Report 4, in order to ascertain the aspects of their legal
and policy frameworks that do not align with indicators of good practice. Given the large number of
gaps identified we recommend that ZAMCOM develop a set of best practice guidelines for
legislative and policy revision, as detailed by Action Item 1.7.

Information Monitoring and Reporting: The laws and policies that guide this aspect of water
resource management are uneven across the Basin, with few countries meeting the majority of
indicators of good practice (Angola, Mozambique, Tanzania and Zambia score better than most).
Accurate, reliable data and information, that is easily accessible, is key to successful water resource
management both at a national and at a Basin level as explained in detail in Section B3 [Priority 1].
Understanding national water stocks and consumption patterns is the departure point for strategic
water resource management, without which strategic planning is baseless and is likely to fail in
advancing water security. ZAMCOM’s role as the curator of basin-wide information is clearly
identified in its objectives in Article 5 of the ZAMCOM Agreement. Thus, it is critical that the
harmonisation process address these policy and legislative gaps identified in the assessments to this
project, summarised in Box 6 above. Seven separate action items are detailed in Table 4 under
Priority 1 above. These Action Items should be perused in order to address the pertinent gaps and
issues identified.

Inclusion of International Water Law Principles in national legislation is one of the most
foundational aspects of achieving harmonised good practice for water resource management.
Addressed more fully in Part A, the principles of international water and environmental law act as
the cornerstone for development planning and decision making. These principles should be explicitly
included in the domestic laws and policies of Member States. Our analysis reveals that certain
countries have included certain principles, differing from one country to the next. None of the
countries have included all of the principles.

The principle of Equitable and Reasonable Utilisation (ERU) is discussed in Part A and in more detail
in Annexure A to this report. Specifically, when applying the principle of ERU, there are seven factors
to consider when making decisions. These factors are only present in the laws of Zambia. Decision
makers in other Member States are neither guided by them nor required to take them into account.
Action Item 2.1 addresses this issue by suggesting that Member States include in revisions of
their national water laws, the above-mentioned factors. These are the factors that planning
institutions/departments and other decision makers need to take into consideration when

) Options Paper for Harmonisation of Water Law and Policy across the Zambezi River Basin

43



determining whether certain actions will be considered as equitable and reasonable use of the
available water resources.

Box 9. Differences in application of the Equitable and Reasonable Utilisation Principle

Article 18 of the Zambezi River Authority Act stipulates measures that the contracting states undertake to ensure the “efficient
and equitable use” of the waters of the Zambezi River. Although the Act incorporates the principle of equitable utilisation, the
Act only applies between Zambia and Zimbabwe. Moreover, there is no mention of reasonable utilisation. Thus, there is no
mention in Zimbabwe’s legislation or policy of the principle of reasonable utilisation. “Equitable” and “reasonable” are not
synonymous and should not be treated as such. By contrast, Zambia’s legislation specifically mentions both equitable and
reasonable utilisation. The preamble to the Water Resources Management Act (No.21 of 2011) states that the Act is there to
“provide for the equitable, reasonable and sustainable utilisation of the water resource. ... provide for international regional co-
operation in, and equitable and sustainable utilisation of, shared water resources.”

Figure 4. Comparative assessment of best practice in Equitable Access across the ZRB

Equitable Access

== Angola ==RBotswana Malawi =—=Mozambique

Namibia Tanzania —7ambia e=—7imbabwe

Monitoring and Reporting

EIA Regulations International Law Principles

Prohibited Substances &

Aquatic Weeds Allocation Planning

Water Resource
Management

Source: OneWorld, 2017, based on analysis from the Comparative Assessment & Gap Analysis

Allocation Planning: As seen in Figure 4, none of the Member States adequately address best
practice with regards to water allocation planning. There appears to be a general lack of information
pertinent to allocation and prioritisation of available water resources at both a national and
catchment level. Member States are thus unable to participate in basin-wide allocation planning.
Planning is impossible without local knowledge and understanding of water stocks and consumption
patterns, both in the present, and in the future under various scenarios. This is comprehensively
addressed by the suite of Action Items suggested in Priority 2 above, relating to establishing
legislation and guidelines to support equitable water allocation. There is also uncertainty in terms
of mandates to undertake monitoring and reporting activities, which are often discretionary in
nature with the exception of Angola that demonstrates best practice in the Basin in this regard.

Allocation planning links strongly to the need for a cost- and benefit-sharing approach to water
resource allocation and the need for trade-offs and co-benefits to be considered when undertaking
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any planned development that affects the watercourse. Foundational to this is access to information,
going beyond only hydrological and meteorological data, to the sharing of broader socio-economic,
environmental and development information.

Prohibited Substances and Aquatic Weeds: Somewhat surprisingly, although all Member
States align with the indicators for laws and policies relating to prohibited substances and aquatic
weeds, such legal and regulatory provisions are not standardised across the Basin. There is no
common ZRB list or registry with which domestic laws and regulations could be harmonised. As a
result, Member States are not managing this issue in a collaborative manner. Given the way in which
prohibited substances and aquatic weeds can rapidly spread throughout the watercourse, it is
important that this issue be addressed at a basin level, with ZAMCOM being well positioned to
facilitate this process. This is addressed by Action Item 2.6 where we recommend that ZAMCOM
develops a guideline for harmonising the management of prohibited substances and aquatic weeds,
outlining the relevant thresholds and standards for measurement. We also recommend that
ZAMCOM draws up and maintains an agreed upon central registry of prohibited substances and
aquatic weeds.

Environmental Impact Assessments: The issues pertaining to EIAs are addressed under the
dimension of Planned Development (section C4) below.

C4 | Planned Development
Four aspects make up the dimension of planned development in Figure 6 below:

Integrated development planning

Comprehensive EIA regulations

A mandated body for Disaster Monitoring & reporting
RBO Notification procedures incorporated/ mandated

Comprehensive EIA Legislation: Though all countries in the ZRB have EIA legislation in place,
there is little consistency in approaches and requirements, particularly in terms of the basis for
comprehensiveness, measurements, and timelines for conducting EIAs. This has the potential of
leading to disputes around planned development, in cases where those proposing the development,
and those who may be affected thereby, follow different approaches for determining potential
impacts. This is demonstrated by way of example in Box 10 and Box 11 below.

Box 10. The importance of consistency in EIA Legislation requirements

Zimbabwe’s Environmental Management Act and EIA Regulations, do not mention the need to consider environmentally
friendly alternatives to the planned actions. Therefore, EIA reports in Zimbabwe lack information on the most feasible and
environmentally friendly alternatives. By contrast, Zambia’s Environmental Protection and Pollution Control (Environmental
Impact Assessment) Regulations (1997) direct a developer (section 4) to prepare a project brief which states the objectives
and nature of the project and reasonable alternatives. Section 11 of the Regulations provides that the environmental impact
statements must include reasonable alternatives to the proposed project. Moreover, they must include the environmental
effects of the projects, and reasonable alternatives, including the direct, indirect cumulative, short-term and long-term effects.

This level of unevenness in regulations is further demonstrated by the different ways in which
Member States provide for consultation with stakeholders and potentially affected persons. In
general, EIA requirements give little guidance with regards to stakeholder consultation and
participation in decision making. Often “stakeholder” is not well defined, and the process for
consultation is not mandated, which is demonstrated in Box 11 below.

Box 11. Differences between definitions regarding stakeholders in EIA regulations

In Zimbabwe; Section 10(4) of Zimbabwe’s EIA Regulations for example, states that before any EIA report is furnished to the
Director-General, the developer shall carry out wide consultations with stakeholders. In Zambia, on the other hand, Section 8
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of Zambia’s EIA Regulations provides that during the course of preparing the terms of reference for a tender/development, the
developer must organise a public consultation process which involves “government agencies, local authorities, non-
governmental and community-based organisations and interested and affected parties, to help determine the scope of the work
to be done in the conduct of the environmental impact assessment statement and in preparation of the environmental impact
assessment.” Thus, according to Zambian law, developers need to consult with the public prior to the preparation of a terms of
reference, where in Zimbabwe this is not the case. Thus, there are more onerous requirements for developers in Zambia than
in Zimbabwe. The EIA regulations of Zambia and Zimbabwe refer broadly to stakeholders and interested and affected parties,
without mentioning whether this is limited to affected persons within the borders of each country.

The need for basin-wide consistency in the EIA process is particularly strong in terms of the
transboundary setting, where some degree of transboundary impact is almost always unavoidable.
Apart for Botswana, none of the other Member States in the ZRB make provision in their EIA
legislation for transboundary EIAs. Though countries such as Malawi, Zambia and Zimbabwe
require that domestic EIAs should indicate whether the environment of any neighbouring state is
likely to be affected, the extent of such an effect does not need to be determined, and is not prescribed
by any clear procedure. Action Items 1.1—1.4 address the issues of comprehensive EIAs in
recommending that ZAMCOM develop a set of Transboundary EIA Requirements/Guidelines for
the Basin in order to harmonise national approaches and introduce a degree of certainty into the
processes involved.

Figure 5. Comparative assessment of Planned Development across the ZRB

Planned Development
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Integrated Development

Planning
100

Comprehensive EIA
Regulations

Mandated Body for Disaster
Monitoring & Reporting

RBO Notification Procedures
Incorporated/Mandated

Source: OneWorld, 2017, based on analysis from the Comparative Assessment & Gap Analysis

Integrated development planning: Water plays a crucial role in a variety of sectoral
developments, such as hydropower dams for generating electricity and irrigation schemes for
agricultural production. Given that future water availability in the ZRB is likely to be constrained,
competition between sectors for a share in a country’s water resources needs to be managed. In the
ZRB there is a demonstrable need to integrate water resource planning into national and sub-
national development planning, and in particular, into sector specific plans (such as the agriculture
and energy sectors). Such planning should include consideration of water supply and demand under
various scenarios. If done for each sector, a full picture of the water requirements for integrated
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development planning would emerge. This would allow each country to make the necessary trade-
offs and prioritisation that will be required in times of water scarcity.

Without quality information available, planning around national allocations becomes impossible to
do with any accuracy. This in turn affects the ability of riparian states to agree on basin level
allocations and prioritisation. What appears to be most lacking is an understanding of the
consumption of water resources by the different economic sectors of riparian states, and projections
of how consumption patterns are likely to change as a result of climate change, population growth,
rapid urbanisation and economic development. Once this information is readily available, countries
will be able to undertake the necessary degree of integrated water resource development planning.
Action Item 2.3 aims to address this aspect, providing for the role of ZAMCOM in facilitating the
development of these scenarios through or supplementary to the SP, and particularly to be
incorporated in, or inform the ZAMCOM Best Practice Guidelines for Harmonisation.

Box 12. Good practice in integrated water resource planning, across sectors

Namibia’s Water Resource Management Act 11 0f 2013 (WRMA), and the Integrated Water Resources Management Plan
(2010) are examples of good practice with regard to integrated water resource planning. Integrated water resource planning
and management is prioritised in both these instruments, and the respective Minister is given cross-sectoral powers to
investigate and set efficiency targets. States such as Tanzania show a stronger tendency towards good practice in this regard
through the creation of extensive obligations to monitor and report on water usage across various sectors.

Notification of planned measures: A primary functions of an RBO is to facilitate the
notification of planned measures between Member States. Whilst the obligation to undertake such
procedures is binding between Member States, third parties, for example developers, are for the most
part (depending on the legal system in place) not obliged to follow the procedures and give such
notification as agreed to by the respective Member State. For this reason, it is important that there
is domestication of the provisions of RBO notification mechanisms into national law. As indicated
by Figure 6 above, apart from Botswana, none of the laws or policies of the other Member States
refer to, and create the obligation to adhere to, the notification procedures/mechanisms in place
within shared river basins. For this reason, Botswana has achieved a much greater score for this
aspect as indicated on the graph. The laws of most Member States refer only to the vague notion of
cooperation and information sharing around planned development, but do not detail what such
cooperation entails. In some instances, such as the EIA regulations of Zambia, there is an obligation
to share EIAs with affected neighbours. Other provisions, such as those of Section 28 of the Namibian
WRMA, create a vague obligation on the relevant Minister “to engage in the joint management,
planning and development of projects concerning shared water resources” and “to protect the
international water resource quality, including discussion with upstream states to reduce or prevent
the deterioration of water quality resulting from activities in upstream states”. For the most part such
provisions do not go so far as to recognise that RBOs may have set notification procedures in place,
which all relevant departments and third-party developers are obliged to follow. Action Item 2.2
provides for the role of ZAMCOM to support Member States in a process to amend national EIA
legislation so that it requires that developers follow the relevant RBO Notification Procedures.

This strongly links to the need for a cost and benefit-sharing approach to water resource allocation
and the need for trade-offs and co-benefits to be considered when undertaking any planned
development affecting the watercourse. Foundational to this, is access to information, going beyond
only hydrological and meteorological data, to the sharing of broader socio-economic, environmental
and development information (see comments under Benefit Sharing earlier in this Section).

Disaster monitoring and reporting: Whilst the laws of certain Member States, such as
Botswana, Malawi, Namibia, Tanzania and Zambia, make explicit provision for national level
disaster monitoring and reporting, through the establishment of disaster management agencies and
units, only Zambia’s Disaster Management Act Section 5 makes explicit provision for transboundary
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cooperation and early warning systems. This is reflected in Figure 6 above. There is however, a need
for a basin-wide system of cooperation in relation to early warning systems and the sharing of vital
information concerning imminent dangers. National legislation and/or regulations should be
promulgated in order to create the necessary obligation on certain departments to cooperate
accordingly. Action Item 1.4 addresses this aspect by recommending that ZAMCOM explicitly
includes provision for the governance of early warning and disaster monitoring & reporting
processes in the Data Sharing Rules (via the annual review process), and agree on standardised
parameters and processes for notifying Member States, as per the function of the Technical
Committee at Article 10(1)(c)(i1) of the ZAMCOM Agreement. Additionally, ZAMCOM should advise
Member States of best practice for including the requisite domestication provisions in national
legislation/regulation.

C5 | Benefit Sharing

The dimension of Benefit sharing (Figure 7) comprises the following aspects:

The ZRB is recognised and identified as a single economic unit
There is recognition of the need for a Basin Allocation Strategy
Development planning prioritises investment in water related infrastructure

Recognition of the ZRB as a single economic unit: The laws and policies of countries such as
Botswana, Malawi, Zambia and Zimbabwe recognise the resources of the Basin as a whole, as
opposed to the watercourse in isolation from the land and resources around it. However, none of the
countries go so far as to recognise the Basin as a single economic unit, which would position countries
to collaboratively plan for the best use of the resources as a whole. Action Item 2.1 addresses this
by recommending that ZAMCOM develops a guideline for the incorporation of equitable and
reasonable utilisation, and benefit sharing mechanisms into national policy and legislation, within
the Best Practice Guideline for Harmonisation.

Recognition of the need for a Basin Allocation Strategy: Prioritising uses, and making
necessary trade-offs needs to be underscored by a policy directive that guides decision making. Such
national policy provisions would unlock and inform strategic tools such as a Basin Allocation
Strategy that provides for cost and benefit sharing in a way that has the most positive impact across
the basin, in recognition of basin as a single economic unit. Botswana is the only Member State that
has policy in place which recognises the need for a Basin Allocation Strategy (Figure 7). It recognises
the co-benefits but does not explore them. The regulatory frameworks of other Member States do
not recognise such a need, and consequently have all scored extremely low for this indicator, causing
an overlap that makes the graph difficult to interpret. Future water resource policies and plans of
Member States should offer guidance to relevant decision makers to consider cost- and benefit-
sharing options and the associated co-benefits when engaging in planning activities. Member States
should draw up and share national and subnational water allocation plans, underpinned by reliable
data on current and predicted future water availability and consumption. Allocation plans should
include transboundary obligations, addressing the role and interface with Basin Allocation
Strategies. Action Item 2.2 addresses this by recommending that ZAMCOM draws up a guideline
for addressing transboundary obligations in water allocation policies and plans, within the Best
Practice Guideline for Harmonisation.

Box 13. Benefit sharing in ZRB policy: the case of Botswana

Botswana is the only Member State that has policy provisions that recognise and direct action around benefit sharing.
Botswana’s National Water Policy (2012) provides for guidance for the management of internationally shared boundary water
resources including benefit sharing mechanisms. The Integrated Water Resource Management Water Efficiency Plan (IWRM-
WE) mentions the need to share benefits of transboundary water resources. Specifically, the policy notes that there should be
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a guideline for benefit sharing mechanisms for multi-purpose hydraulic infrastructure.

Development planning prioritises investment in water related infrastructure: Although
all Member States have policies in place that prioritise the development of water related
infrastructure, none have policies that fully appreciate that uncoordinated development across the
basin creates risks to these investments. Planned developments in one country can result in shifts in
water availability downstream which could potentially lead to a situation of stranded assets, unable
to perform as planned. Alternatively, external factors such as climate change have the potential,
under certain scenarios, to alter water availability in certain parts of the Basin which could likewise
lead to stranded assets. Thus, coordinated planning is vital for encouraging and securing investment
in the Basin, without which development will not be possible.

Figure 6. Comparative assessment of Benefit Sharing across the ZRB

Benefit Sharing
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Source: OneWorld, 2017, based on analysis from the Comparative Assessment & Gap Analysis

C6 | Dispute Resolution

Figure 8 shows the dimension of Dispute Resolution, which incorporates the following focus areas:
The country is party to a multilateral agreement which includes a mechanism for Dispute
Resolution (e.g. the ZAMCOM Agreement, the SADC Revised Protocol)
National legislation mandates the use of the dispute resolution procedures that exist in
RBO Agreements (e.g. ZAMCOM Agreement)
The country is party to an agreement that incorporates detailed provisions and timelines
for dispute resolution
The country is party to an agreement that designates an independent mediator as part of
the dispute resolution procedures
The country is party to an agreement that designates an independent arbitrator as part of
the dispute resolution procedures
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Signatory of a multilateral agreement with a Dispute Resolution mechanism: All
Member States have available to them the dispute resolution mechanism within the ZAMCOM
Agreement, as well as the mechanism provided for in the SADC Revised Protocol (Figure 8). Thus,
all Member States meet the requirement of this indicator of good practice. What then comes into
focus is the value which the dispute resolution processes in the ZAMCOM Agreement and the SADC
Revised Protocol offer, and the manner in which national legislation directs state and non-state
actors towards following such processes.

Mediation and arbitration: Whilst the ZAMCOM Agreement provides for the role of ZAMCOM
as a mediator of disputes, neither the ZAMCOM Agreement, nor the SADC Revised Protocol provide
for arbitration, which is the natural next step should mediation efforts fail. In some instances, such
as the Agreement for the Formation of the Zambezi River Authority (ZRA) between Zambia and
Zimbabwe, Member States choose to incorporate specific dispute resolution provisions into bi-
lateral agreements. This is particularly useful, especially when the bi-lateral agreement relates to
specific resources, and should be encouraged as an approach to be followed across the Basin.
Establishing dispute resolution mechanisms in bi-lateral agreements advances water security
because it removes the uncertainty associated with determining the appropriate platform for dispute
resolution. Zambia and Zimbabwe, through the provisions of the ZRA, and parallel national
legislation, have established an arbitration mechanism for either party to make use of. This can be
seen in Figure 8 below, where no other country has achieved a score for this indicator.

The SADC Revised Protocol makes provision for the role of the SADC Tribunal however, this option
remains unavailable whilst the Tribunal is suspended. The future of the Tribunal is likely to see a
limiting of the scope of mandate thereof to provide only for disputes between states, leaving no
available mechanism for non-state actors to resolve disputes around transboundary water.

Figure 7. Comparative assessment of Dispute Resolution across the ZRB
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Source: OneWorld, 2017, based on analysis from the Comparative Assessment & Gap Analysis

Detailed provisions and timelines for dispute resolution: The ZAMCOM Agreement does
not incorporate detailed timelines or provisions regarding the specifics of the process to be followed
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for dispute resolution. This leads to uncertainty as to how to apply the mechanism. Given the
uncertainty of the available mechanismes, it is no surprise to learn from stakeholder interviews that
Member States prefer to resolve disputes through diplomatic means. In addition to the Priorities for
Harmonisation and associated Action Items detailed in Section B above, it would be useful for
ZAMCOM to develop detailed mechanisms and processes for dispute mediation and arbitration.
This is particularly relevant where disputes involve non-state actors.

National legislation mandates the use of the dispute resolution procedures that exist
in RBO Agreements: The laws of countries such as Namibia and Tanzania allocate the duty to
participate in dispute resolution processes (in general) to certain Ministers. However, none of the
countries mandate that state and non-state actors follow the specific procedures in relevant RBO
agreements to settle disputes involving transboundary water (Figure 8). This creates uncertainty on
the part of both state and non-state actors when trying to determine the appropriate forum for
dispute resolution. The proposed Best Practice Guidelines for Harmonisation could direct Member
States to develop legislative provisions that mandate that state and non-state actors follow the
specific procedures in relevant the RBO agreements.

C7 | Regional Integration

The indicators of water security for the dimension of Regional integration fall under three focus
areas:

Rating as per the African Regional Integration Index
Policy recognises the benefits of increased regional trade
National legislation promotes freedom of movement of ZRB nationals

This analysis, as illustrated in Figure 9, reveals that there is considerable room for improvement in
regional integration among the members of the ZRB.

Rating as per the African Regional Integration Index: The African Regional Integration
Index is a tool used to rate countries in terms of their level of integration, across five dimensions:
regional infrastructure, trade integration, productive integration, free movement of people, and
financial and macroeconomic integration (see https://www.integrate-africa.org/). As shown in
Figure 9, most of the countries in the ZRB fail to feature well on the Index, despite countries such as
Botswana and Zambia having progressive policy in place.

Policy recognises the benefits of increased regional trade: There is a need to follow policy
with action and develop the necessary trade agreements and other mechanisms for increasing
regional integration across these dimensions. There is an overall need to improve trade between
Member States, focusing on food, energy and water, to increase resiliency throughout the Basin. The
benefit sharing approach has the potential to advance this aim.

National legislation promotes freedom of movement of ZRB nationals: One way to
encourage greater access to information and enhanced cooperation for regional integration is to
promote the freedom of movement of ZRB nationals, facilitating access to markets and cross-border
job opportunities. To a large extent the majority of Member States are successfully implementing
this (Figure 9); however, the laws of countries such as Angola, Mozambique and Zimbabwe are
prohibitive in this regard, although not always enforced.

Language is an additional and important factor in regional integration. With Portuguese being the
official language of two of the eight Member States, having access to key documents in both English
and Portuguese for both countries would advance the level of understanding, between state (and
non-state) actors. Key legislation and policy includes EIA Regulations, National Water Policies, and
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National Water Resource Management Acts. This would contribute greatly towards increased
regional integration.

Figure 8. Comparative assessment of Regional Integration across the ZRB

Regional Integration

== Angola == Botswana Malawi = Mozambique
=== Namibia Tanzania e=7ambia =7 imbabwe

Policy Recognises benefits of
increased regional trade

100
80
6
African Regional Integration Promotes freedom of movement
Index Rating of ZRB Nationals

Source: OneWorld, 2017, based on analysis from the Comparative Assessment & Gap Analysis

C8 | Climate Change Planning
This dimension of water security incorporates three key focus areas:

The country has a climate change response strategy in place
The country undertakes comprehensive Risk and Vulnerability assessments (R&V)
The country carries out climate change scenario planning

All Member States have, at a minimum, submitted a Second National Communication to the
UNFCCC, communicating the country’s national circumstances in terms of climate change and
development. All Member States have also submitted Nationally Determined Contributions to the
UNFCCC, underpinning the Paris Agreement and highlighting voluntary national targets for
activities to address climate change. The responses of Member States to Climate Change, as
demonstrated in Figure 10, is explored in more detail below.

A climate change response strategy in place: As shown in Figure 10, all Member States, with
the exception of Botswana, have made progress in developing Climate Change Response Strategies
that address national adaptation and mitigation priorities. As Member States continue to evolve their
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climate change response measures, there is a need to mainstream climate change into the policies
and action plans across sectors and down to the local government level.

Comprehensive Risk and Vulnerability (R&V) Assessments have been conducted: All
riparian countries have conducted some form of climate Risk and Vulnerability Assessments
although the methodologies vary greatly, as does the degree of comprehensiveness (Figure 10). This
is problematic because until Member States have a thorough, scientific basis upon which to build
response strategies, the risks presented by climate change cannot be said to be fully understood and
mitigated against. Having an equivalent degree of comprehensiveness across all Member States
contributes to basin-wide planning and allocation of water resources, where Member States are able
to interface and negotiate from an informed position.

Climate change scenario planning: The risks to life, livelihoods and investments, posed by
climate change, exist across sectors and throughout the Basin. It is thus imperative that Member
States develop comprehensive, well-informed climate change policies and strategies to mitigate
against these risks. Given that water is the medium through which climate change impacts ripple,
water policies and plans in particular need to consider the impacts of various climate change
scenarios. The current policies in place across Member States do not generally take various climate
change scenarios into account (Figure 10). Scenario planning should form part of national integrated
resource development planning, as well as sector specific development plans, where in general we
have found there to be a lack of consideration of climate change impacts. The proposed Best Practice
Guideline for Harmonisation should address this need.

Figure 9. Comparative assessment of climate change planning across the ZRB
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Annexure A: Examination of the Principle of
Equitable and Reasonable Utilisation

This annexure provides an analysis (in summary) of the legal aspects relating to the principle of
equitable and reasonable utilisation of a shared water resource.

The principle of equitable and reasonable utilisation is considered a principle of customary international
law. It aims to reconcile conflicting interests across international borders, so as ‘to provide the maximum
benefit to each basin state from the uses of the waters with the minimum detriment to each’ (Article IV
Helsinki Rules on the Uses of the Waters of International Rivers).

The principle of equitable and reasonable utilisation treats watercourses as a shared resource subject to
equitable and reasonable utilisation by riparian states. It reconciles territorial sovereignty with territorial
integrity by introducing the notion of shared sovereignty by all states in respect to the shared watercourses
(Kituku, 2014).

The primary aim of this principle is to distribute the water of an international river basin in such a way as
to satisfy all the co-riparian countries’ conflicting economic and social needs to the greatest extent possible.
Consequently, there is a relative rather than absolute equality of the river basin states, and the respective
share for each basin state has to be identified on a case by case basis.

One should not assume that the two terms “equitable” and “reasonable” are synonymous, as to do so would
mean one or the other is superfluous. Equitable utilisation can be conceptualised as dividing the entire
watercourse among the watercourse states and other watercourse interests, such as ecological,
preservation, fisheries, navigation and recreation. By contrast, reasonable utilisation looks at how water is
used to determine if the purpose for which the water is being used and the amount used are reasonable
under the circumstances (Vick, 2012).

The equitable and reasonable use principle is found in Article 5 and 6 of the 1997 UN Convention on
International Watercourses (the UN Convention). Factors of equitable and reasonableness found in Article
6 of 1997 UN Convention are very similar to the factors to determine reasonable use that are set out in the
Restatement of Torts and in the Model Regulated Riparian Code (Vick, 2012). In this context,
reasonableness “depends not only upon the utility of the use itself, but also upon the gravity of its
consequences on other proprietors” (Restatement (Second) of Torts).

The United States Supreme Court in the Vermejo River Cases made the salient point that “equitable
apportionment will protect only those rights to water that are ‘reasonably acquired and applied’.
Reasonable use of the Vermejo River requires not only the “reasonably efficient use of water”, but it also
imposes “an affirmative duty to take reasonable steps to conserve and augment the water supply of an
interstate stream”.

Reasonable use is therefore the standard to determine the available supply for apportionment and to
determine which uses are to be protected from interference by new and existing uses in another state (Vick,
2012). It is in this light that one must consider the doctrine enshrined in the UN Convention.

Article 6 of the UN Convention sets out several factors which must be taken into consideration in
determining the equitable and reasonable use of shared watercourses. The factors can be divided into six
broad categories:
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i.  States must consider natural factors such as geography, hydrographic and hydrological factors,
climate, ecology, etc. Data and information about these factors is essential in order to determine
for example the flow of water, both present and future, and the chance of this being affected by
climatic changes (Kituku, 2014). Moreover, the effect of such factors on the flow of water is
necessary to establish appropriate use.

ii.  The economic and social needs of the states concerned. In terms of social needs these could include
cultural attachment of people to watercourses. Economic needs could encompass the economic
activities and livelihoods supported by the watercourse (Kituku, 2014). For example, a river could
be supporting food production, electricity generation, supporting trade and transport, etc.

iii.  Demographic factors, which entails looking at both the current and future populations dependent
on the watercourse and the consequence of any change of use on the population (Kituku, 2014).

iv.  The existing and potential uses of the watercourse will need to be considered in order to establish
any effect on it. For example, decisions that adversely affect current uses without any compensation
cannot be considered fair. Such uses need to consider future generations and hence the use of the
term “potential” uses (Kituku, 2014).

v.  The conservation, protection, development and economy of use of the watercourss. The amount of
water required to ensure ecosystem integrity of a river basin and its effect on any change of use is
considered under this factor. By implication, this factor promotes economic use of shared waters
and avoids wastage.

vi.  The availability of alternatives of comparable value to an existing or potential use. Where there are
alternatives that are more valuable than existing uses, a change of use will be preferred, and vice-
versa (Kituku, 2014).

Viewing the factors in this light provides an objective framework which enables states to balance various
interests in order to arrive at a mutually agreeable position. No priority is given to any of the factors.
Rather, each factor is weighed against the other, which allows for the balancing of all interests using a
common plane (Kituku, 2014). All the relevant factors are considered together and a conclusion is reached
on the basis of the whole. The weight to be given to each factor is determined by its relation with that of
other factors. Article 10 of the UN Convention highlights the fact that no priority is given to the factors, by
providing that no use of an international watercourse enjoys inherent priority over other uses. This
notwithstanding, it has been argued that due priority should be given to uses that satisfy basic human
needs (Kituku, 2014). The 2004 Berlin Rules accords priority to the vital human needs criterion over other
factors to be considered when determining equitable and reasonable uses.

In short, a state’s entitlement to the watercourse will be based on the determination of the applicable law
as well as the facts related to the natural characteristics and economic use of the resource. Where there is
a conflict of use, the scope of each country’s entitlement must be determined. Where such an entitlement
overlaps, an adjustment of the uses must be done to maximise the benefits while minimising the harm
(Jones, 2009).
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Annexure B: Country Comparison Tables

A set of tables comparing the national legislative provisions of each Member State across five specific
lines of enquiry is available in Excel format via Dropbox. Using the relevant indicators of good practice as
a common basis for comparison, the following lines of enquiry are analysed:

e EIA Legislation

¢ National Allocation Planning

e Basin Allocation Planning

e Notification Procedures

¢ Monitoring and Reporting

The table below is an extract from this document for demonstration purposes.

Member states achieve scores on the following scale:

0 — If the regulatory frameworks do not provide at all for this indicator

1 — If the regulatory frameworks provide partially for this indicator

2 — If the regulatory frameworks provide fully for this indicator

Figure 10. Excerpt from the Country Comparison Tables (provided in the project Dropbox folder)

ind. No Indicator

11.60 National kaw has an EIA
process in place

11.61 National kaw clearly identifies
the types of projects where
ElAs are mandatory

11.62 National law mandates a clear

structure of the EIA

Angola
Score 2 - The law provides for an EIA

process for activities with an environmental
impact. Law  Act
provides that the EIA process shall be

The Environmental

mandatory for actions that have implication
on environmental and socal balance and
harmony. The ksted activities requiring an
EIA are contained in regulations.

Score 2 - Decree 51 lists the projects for
which an EIA is mandatory.

Score 2 -Decree 51 contains detailed
pravisions which set aut the structure and
content of the EIA.

Botswana

Score 2 - The Environmental Assessment
Act regulates the EIA process and requires
an environmental impact statement and
autharisation for activities identified under
its Regulations. Schedule 1 of the
regulations set out the projects requiring an
ElA

Score 2 - The Environmental Assessment
Act Regulations list the projects requiring
an EIA Schedule 1 of the Regulations sets
aut the projects to which the Act apples,
and it contains a relatively detailed list of
activities which require an EIA. The list is so
extensive that it effectively includes almost
any type of development regardless of
sector type, which could affect a water
resource.

Score 2 - The Environmental Assessment
Act provides that EIA structures must
conform to the schedules set out in the EIA
Regulations.

Malawi

Score 2 - Environmental Management Act,
23 of 1996, section 24, project for which an

EIA & required. The Minister may specify,

the type and sizes of projects which shall

not be implemented unless an ElAis carried
out

Score 2 - Emvironmental  Impact
Assessments in Malawi are governed by the
EMA and the Guidelines for Environmental
Impact Assessment of 1997. The Guidelines
set out the types of projects which must
undergo an EIA are detailed and extensive.

Score 2 -The Act and guidelines mandate a
dear structure for the EIA

Q
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Annexure C: Table of Aggregated Indicators

The below table shows which of the indicators of good practice, utilised in each of the country assessments,
have been combined to form the nodes of aggregated indicators used in the graphs in Section C above.

Equitable Access

Mandated Monitoring and Reporting

1.1 Legislation is in place that establishes departments or institutions mandated to monitor
information regarding watercourse & groundwater flows.

1.2 | Legislation is in place that establishes departments or institutions mandated to monitor
information regarding water pollution.

1.3 | Legislation is in place that establishes departments or institutions mandated to monitor
information regarding water quality.

1.4 | Legislation is in place that establishes departments or institutions mandated to monitor
information regarding water utilisation/consumption levels.

1.8 | The national law/policy of Member States obliges them to collect, and disseminate this
information to the RBO.

11.27 | National legislation mandates a team of inspectors or dedicated officials to obtain and manage
information in relation to water resources management.

11.37 | Legislation or policy recognises the role of basin level organisations in water resource
management.

11.38 | Legislation or policy obliges government departments or institutions at a national level to
interface with River Basin Organisations in planning water resource usage.

11.55 | National law/policy provides for adequate capacity to monitor and report on water quality and
pollution and the related impacts on human health. National law requires the authorities and
users to monitor and report on water quality and pollution.

12.31 | National law/policy mandates departments or institutions to plan for and manage disasters
(man-made or extreme weather events, including but not limited to floods and droughts).

12.32 | National law/policy mandates local authorities to provide early warning of disasters to their
populations.

Incorporates International Law Principles

I11.6 | Law or policy incorporates as guiding principles, the principle of equitable and reasonable
utilisation of water resources.

1.7 | Legislation or policy makes reference either directly to article 6 of the United Nations
Watercourse Convention, or indirectly by listing the factors for consideration when
determining equitable and reasonable utilisation.
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1.9 | Riparian countries have laws/policy in place that recognise the principle of transparent
information sharing with other riparian countries.

[11.10 | Legislation or policy makes reference to the duty to avoid significant harm, when considering
how to determine equitable and reasonable utilisation.

11.42 | National Law/policy incorporates as guiding principle, the principles of sustainable
development.

11.51 | National laws/policies of riparian countries follow the Polluter Pays principle.

11.59 | National law requires the relevant government department or institution to adopt a
precautionary approach when determining water use permits.

I National water law recognises the principle of intergenerational equity in relation to water

1.59.2 | resource management.

12.22 | National mining legislation and regulations specifically incorporate the principles of
sustainable development.

12.24 | National water laws and catchment level water resource management processes and
regulations are based on and enforce the principles of sustainable development and the
principle of avoiding potential harm.

12.27 | National agricultural law/policy incorporates the principles of sustainable development.

12.28 | National agricultural law/policy enforce the principles of sustainable development through the
regulations.

12.29 | National industrial development laws/policy incorporates the principles of sustainable
development.

12.30 | National industrial development laws/policy enforce the principles of sustainable development
through the regulations.

Allocation Planning in Place

I11.11 | National law/policy makes provision for mechanisms to determine the amount of surface water
which can be allocated for supply/use.

11.12 | National law/policy makes use of such mechanisms by government mandatory.

[1.13 | National law/policy makes provision for mechanisms to determine the amount of ground water
which can be allocated for supply/use.

[ 1.14 | National law/policy makes use of such mechanisms by government mandatory.

11.16 | National legislation/policy of riparian countries mandates relevant departments or institutions

to monitor and report on the usage of water per sector against national allocations, using a
needs based and/or rights based approach, informed by scientific evidence.
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11.17 | National law/policy provides that mechanisms to determine supply take into account the
minimum flow requirements for upstream or downstream users within the country?

11.18 | National law provides that mechanisms to determine supply take into account the minimum
flow requirements for upstream or downstream transboundary water users?

11.19 | National law/policy has provisions that protect the basic minimum water supply to meet
human needs (201/person/day (WHO standard)) from being allocated for other uses?

11.20 | National legislation or policy makes provision for environmental flow assessments.

11.21 | National legislation or policy include mechanisms for negotiated multi-stakeholder consensus
on flow allocation among all stakeholders.

11.22 | National legislation or policy requires that environmental flow assessments include a scientific
basis from different disciplines to evaluate the ecology, economic costs and benefits, and the
social impacts of alternative flow scenarios.

11.23 | National legislation or policy requires that environmental flow assessments include assessment
of the contribution of biodiversity and ecosystem goods and services to livelihoods and
poverty reduction.

11.24 | National legislation or policy makes provision for an adaptive management approach,
recognising the need for flexibility to effectively negotiate the objectives and outcomes of
environmental flows.

11.57 | National law requires the relevant government department or institution to adopt a

precautionary approach when determining water allocations.

Water Resource Management

1.5 | Legislation establishes national departments or institutions with a clear mandate, responsible
for managing water resources.

[ 1.15 | National law/policy makes provision for water efficiency targets across sectors.

11.26 | National legislation establishes a body, or delegates authority to a state representative, to
ensure enforcement of water law infringements.

11.28 | National legislation provides for an appeal authority within the ministry/department or
institution which adjudicated water disputes or grievances (at a domestic level).

11.32 | National law/policy establishes a national water services utility and authority for the
management of water resources.

11.33 | National law/policy provides for a separation between the function of water supply/delivery
and management of the environmental sustainability/integrity of water resources.

11.39 | Legislation or policy establishes sub-basin or watershed level river basin organisations.

11.40 | Legislation or policy promotes local community membership and participation in sub-basin or

watershed level river basin organisations.
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11.41 | Legislation or policy obliges local government participate in, and cooperate with sub-basin
organisations, linking local level decisions with basin level planning.

11.49 | National legislation/policy of riparian countries mandates regulation of existing infrastructure
that has the capacity to impact upon/regulate streamflow in the watercourse.

11.50 | National legislation/policy of riparian countries mandates regulation of transport and traffic on
the watercourse.

11.53 | National law/policy provides for mandatory waste water treatment, with regulations for
monitoring.

11.54 | National law/policy provides for mandatory waste water treatment, with regulations for
reporting.

11.74 | National legislation/policy of riparian countries mandates Demand Side Management
(C‘DSM”).

11.75 | National legislation/policy of riparian countries mandates protection of the aquatic
environment.

12.2 | National law/policy mandates a department or institution to monitor and report on water
resources per capita or population per cubic meter, and articulates targets for improvement
(ratio of people with access to water).

12.4 | National law/policy mandates a department or institution to monitor and increase the
percentage of people using an improved drinking water source, applying targets for
improvement.

12.5 | National law/policy mandates a department or institution to monitor and increase the
percentage of people using an improved sanitation facility source, with targets for
improvement articulated in water and related laws and policies.

12.17 | National law/policy recognises the importance of fishing, fisheries and aquatic life for food
security.

12.18 | National law/policy mandates a department or institution to protect and monitor breeding
grounds for fish.

12.19 | National law/policy licences fishing against a permit system that is enforced.

12.20 | National law/policy monitors and reports on fishing activities and populations.

12.21 | National law/policy provides for bilateral or transboundary cooperation on fishing activities
and population management.

12.23 | Wastewater/polluted discharges from agricultural activities are regulated by regulations with
discharge standards.

12.25 | National level laws and policies mandate a department or institution to monitor agricultural

effluent.
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12.26

National level laws and policies mandate a department or institution to report on agricultural
effluent.

Prohibited Substances & Aquatic Weed Regulation

11.56

National law/policy mandates a department or institution for the management, controlling and
reporting on Invasive Alien Species (IAS), including biota contamination and/or eutrification.

Compehensive EIA Regulations

11.60 | National law has an EIA process in place.

[11.61 | National law clearly identifies the types of projects where EIAs are mandatory.

11.62 | National law mandates a clear structure of the EIA.

11.63 | National law require EIAs to consider the effects and consequences of proposed actions.

11.64 | National law require EIAs to consider practical and environmentally friendly alternatives to the
planned actions.

11.65 | National law requires meaningful public engagement and review in at least two stages of the
process, pre-EIA report, and again after the findings of the EIA have been presented.

[11.66 | National law requires that all relevant issues and factors, including cumulative effects, social
impacts, and health risks are taken into account when preparing an EIA.

11.67 | National law directs a formal EIA approval process.

11.68 | National law makes provision for conditional approval of an EIA, including follow-up review
requirements.

11.69 | National law requires EIAs to clearly identify potential adverse effects of proposed actions.

11.70 | National law requires EIAs to clearly identify mitigation measures using conventional and
customized techniques.

11.71 | National law identifies a department or institution or body with the mandate to enforce EIA
findings.

11.72 | National law makes provision for penalties for failing to abide by EIA regulations.

11.73 | National legislation of riparian countries mandates trans boundary Environmental Impact
Assessment EIA and/or Strategic Environmental Impact Assessment (SEA) procedures for
large scale projects.

12.6 | National law/policy makes clear provisions for and mandates a department or institution to

manage continuous public participation and stakeholder engagement to inform decision
making on water resource utilisation and development, including significant investments.

Planned Development:

Integrated Development Planning out of 18

2.8

National law/policy incentivises private investments in large infrastructure management and in
water and related sectors.
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2.9 | National law/policy regulates private investments in large infrastructure management and
investments in water and related sectors.

I National law/policy monitors agriculture usage and efficiency.

2.10

I National law/policy regulates agriculture usage and efficiency.

2.11

I National law/policy monitors water related energy developments and the national regulatory

2.15 | framework enforces this.

I National law/policy reports on water related energy developments and the national regulatory

2.16 | framework enforces this.

I National law/policy regulates that disaster risks be considered in specifications for infrastructure

2.33 | plans and developments.

I National law/policy regulates that disaster risks be considered in specifications for town and

2.34 | settlement plans

S 6.2 | Are climate change related issues mainstreamed into national policy/law?

Mandated Body for Disaster Monitoring & Reporting out of 6

I National legislation/policy of riparian countries mandates relevant departments or institutions to

1.29 | monitor extreme weather events, including but not limited to floods and droughts.

I National legislation/policy of riparian countries mandates relevant departments or institutions to

1.30 | plan for extreme weather events, including but not limited to floods and droughts.

I National legislation/policy of riparian countries mandates relevant departments or institutions to

1.31 | disseminate early warnings on extreme weather events or emergencies, to other riparian

countries.

RBO Notification Procedures Incorporated/Mandated into Law out of 2

2.1 | National laws recognise the need to share information on planned measures in the basin.
Benefit Sharing
River Basin Resources Recognised as a Single Economic Unit

S3.2

‘ Does the national law/policy recognise the shared watercourse as a single unit?

Need for a Basin Allocation Strategy Recognised

S 3.1 | Does national law/policy on water utilisation make any provision for a transboundary benefit
sharing approach with a mechanism for costing and regulating shared benefits?

S 3.3 | Does the national law/policy recognise the need for internalising the costs incurred by other
riparian countries as a result of the country’s water related activities?

S 3.5 | Does the national law/policy recognise that a preferred location of planned measures, aiming

to improve transboundary water management, could be/should be determined by the most
beneficial place within the basin, rather than national borders?
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S 3.7 | Does the national policy/law recognise the need for allocating the costs of
activities/investments aimed at improving transboundary water management among
beneficiaries?

S 3.8 | Does the national law/policy show a clear understanding of the co-benefits for riparian
countries from a transboundary water development project?

S 3.9 | Does the national law/policy make a reference to the application of a benefit sharing approach

as a tool for avoiding or resolving conflict with other riparian countries?

National Development Plans Clearly Identify Long Term Potential Investments Effecting Water
Resources

12.8

National law/policy incentivises private investments in large infrastructure management and in
water and related sectors.

12.9 National law/policy regulates private investments in large infrastructure management and
investments in water and related sectors.

[12.12 | National law/policy plans for irrigation expansion and the national regulatory framework
enforces this.

[12.13 | National law/policy reports on irrigation expansion and the national regulatory framework
enforces this.

[2.14 | National law/policy plans for water related energy developments and the national regulatory
framework enforces this.

3.1 The national policy/law recognises the economic implications associated with failing to invest
in precautionary measures.

13.2 The national law/policy recognises the transboundary implications of failing to do so.

Dispute Resolution

Part to Multilateral Agreement with dispute resolution

4.1

The riparian country is party to a multilateral agreement with other basin states, setting out a
specific dispute resolution mechanism.

Agreement incorporates detailed provisions & timelines

14.2

The riparian country is party to a multilateral agreement with other basin states, setting out
detailed procedures for notification of disputes and timelines that members are obliged to
follow.

Agreement designates an independent mediator

143

The riparian country is party to a multilateral agreement that empowers a specific and neutral
body with the authority to mediate any disputes with other member states.

Agreement designates an independent arbitrator

14.4

The riparian country is party to a multilateral agreement with other member states, obliging it
to bring disputes before a specific and neutral arbitration body.
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Party to Bilateral Agreement with Dispute Resolution Mechanisms

14.5 The riparian country is party to bi-lateral agreements between itself and other basin states, that
empowers a specific and neutral body with the authority to mediate any disputes between
them.

14.6 | The riparian country is party to bi-lateral agreements between itself and other basin states,

obliging them to bring disputes before a specific and neutral arbitration body.

Mandates the Procedures in RBO Agreements

14.7

National laws/policies mandate that the provisions of the ZAMCOM Agreement are to be
followed in cases of transboundary water disputes in the Zambezi River Basin.

Regional Integration

Trade policy recognises the benefits of increased regional trade

I5.1 National law/policy recognises the dependence parts of the watercourse in other riparian
countries for national economic development and trade.

152 National trade law/policy promotes regional trade.

153 National trade law/policy incentivises regional trade.

5.6 National law/policy recognises the need for and promotes regional integration in water

resource management.

Promotes Freedom of movement

I55

National law/policy recognises the need for and promotes freedom of movement of nationals
from other riparian countries.

Climate Change Planning

Scenario planning water availability

S Do the vulnerability assessments include scenarios of possible future impacts of climate change?
6.5

S Do the scenarios take a variety of factors into consideration, such as population growth,

6.6 | urbanisation, food availability?

Comprehensive R&V assessments in place

6.1 | A national risk and vulnerability assessment has been undertaken for the country, and has been
made public.

1 6.2 | The national policy/law follows the recommendations made in the regional level vulnerability
assessment for the enhancement of basin level climate change actions, in addition to national
level assessments.

S Does the national policy/document require alignment with basin and regional level risk and

6.3 | vulnerability assessments as these are conducted?
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S Do the vulnerability assessment include spatial mapping of vulnerable areas?

6.7

S Do the vulnerability assessment include a systemic approach to assessing climate vulnerability?
6.8

S Do the vulnerability assessments take a cross-sectoral approach to assessing vulnerability?

6.9

Climate change response strategy in place

163

A national climate change response strategy has been undertaken for the country, and has been
made public.
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